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Prompt, economic 
settlement of dis- 
puted income tax 
liabilities seen as 
chief administra- 
tive problem 




















By MILTON 
E. CARTER* 


INCE the ratification of the Sixteenth Amend- 
“~ ment to the Constitution, the Congress has en- 

acted thirteen major Revenue Acts. Each Act 
has resulted in changing the statutory concept of “net 
income subject to tax” to some extent. These con- 
tinuing changes in the body of the law have con- 
tributed to the development of hundreds of thousands 
of disputed tax cases. However, it is safe to assert 
that regardless of the clarity or effectiveness of any 
income tax law the Congress may enact, we must 
expect a large volume of tax disputes. 


Some taxpayers will always find a reason to wran- 
gle over their tax liabilities. Some employees of the 
3ureau will always have difficulty in applying the 
law correctly to fact situations. The prompt settle- 
ment of these disputes at a minimum of expense to 
taxpayers individually and collectively is one of the 
most pressing problems of income tax administration. 

Due to the lack of an adequate trained personnel 
and to the uncertainties that have existed as to the 
scope and effect of the tax laws, it has been necessary 
to maintain a highly centralized review over the 
action of the auditors and agents engaged in the 
examination of returns. 

In many cases the taxpayer has had to choose be- 
tween a contest with the Bureau, involving certain 
additional costs and expenses and the payment of an 
additional tax, or the acceptance of an overassess- 
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ment in an amount which was more or less than the 
figure that he determined was due. 

It has been a consistent policy of the present ad- 
ministration to make it as convenient and as inex- 
pensive as possible for the taxpayer to negotiate in 
respect to his tax liability. It also has been our 
consistent policy to assert and endeavor to collect 
in full the correct amount of the tax due under the 
law. 

Field Settlement of Income Tax Disputes 
ree the settlement of income tax disputes 

in the field, at the point of development of the 
difference of opinion, represents the ideal in tax ad- 
ministration. Field settlements, then, are in the truest 
sense accomplished decentralization. During the 
fiscal year 1937, 207,587 tax deficiency cases were 
developed as the result of examinations made by 
Internal Revenue Agents and Auditors operating in 
the field. In 176,873 or more than 85% of these 
cases, taxpayers and field personnel reached agree- 
ments which resulted in the immediate assessment 
of the deficiencies involved. These agreements made 
available for collection in excess of 100 million dol- 
lars in taxes, penalties and interest. This amount 
represents the maximum collection which has re- 
sulted from agreements negotiated in the field, in 
any year, in the history of the Bureau. During the 
same period the field personnel discovered and cer- 
tified for return to taxpayers as the result of field 
examinations, overpayments in excess of $12,000,000 
in 37,021 cases. 

The Income Tax Unit of the Bureau is justly 
proud of this record of field achievement. It evi- 
dences substantial progress in the quality of the 
examinations of the revenue agents. It denotes their 
ability to convince taxpayers that they have obtained 
the correct answers as the result of their examina- 
tions. However, it remains a fact that the cases 
which were not closed in the field, involved recom- 
mended deficiencies in 30,714 cases amounting to 
approximately $252,000,000. 


The Bureau’s present decentralization program is 
designed to develop a procedure which will result in 
the field settlement of a greater number of the cases 
which involve large amounts of tax. Most of the 
cases which pass through field procedure without 
settlement may be classified as follows: 

1. Those in which agreement is withheld by the taxpayer 


primarily for the purpose of delaying final determination 
and assessment. 


2. Those in which agreement is withheld by the taxpaver 
or the Bureau because of pending litigation on some major 
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or minor issue involved in the case or as a protective meas- 
ure pending the determination of related liabilities or liti- 
a 


Those in which agreement is withheld by the taxpayer 
or ae Bureau because one party believes the other has 
erred in the application of admittedly sound law or regula 
tions to the particular fact situation which forms the basis 
for the proposed deficiency or the taxpayer’s protest. 


Protested Cases 


| T IS obvious that decentralization is not the an- 
swer to cases protested for purposes of delaying 
the payment of tax due. The taxpayer who indulges 
in this practice will protest on one ground or another 
until he has exhausted all of his privileges, legal 
rights and remedies. It is difficult to establish that 
a protest apparently made in good faith is in fact 
made solely for the purpose of delaying assessment. 
A careful analysis made recently indicated that the 
privilege of appeal to the United States Board of Tax 
Appeals is being used by many taxpayers solely for 
that purpose. It is believed that legislation may be 
necessary to equip the Bureau with some tool for 
combatting this abuse. 

Aside from those cases where the issue involved 
is so important that one of the parties must litigate, 
or must await the outcome of pending litigation to 
protect his interests, it is believed that a reasonable 
taxpayer and a reasonable tax officer may arrive at 
a fair and sound determination of disputed tax lia- 
bilities at the conference table. Such procedure, 
however, requires the delegation of broad discretion- 
ary powers to a large number of persons far removed 


from the center of such power and beyond its imme- 
diate control. 


Importance of a Well-Trained Personnel 


[ELD representatives cannot use delegated au- 

thority effectively unless they are men of absolute 
integrity and sound judgment, courageous in their 
convictions and technically qualified to answer in- 
volved questions of fact and law correctly. Hence 
it is obvious that our first requirement for decentral- 
ization is qualified personnel. 

I believe that the development and retention of 
such personnel in the service can be assured by es- 
tablishing the service on a career basis. This means 
that employees must be paid on a scale commensu- 
rate with their responsibilities; they must be secure 
from political interference and they must know that 
their advancement will be predicated on their ability. 

Qualified personnel cannot function effectively 
without sound tools. Decentralization cannot be 
administered on a sound basis unless the tax laws 
are so drawn and interpreted that they can be applied 


uniformly by a large number of persons acting with 
independent judgment 


Litigation v. Settlement 


HERE are two distinct schools of thought among 
taxpayers, their advisors and tax officers. One 
group believes that fairness and impartiality in tax 
effect can be obtained only through a strict legalistic 
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construction of the tax laws and that all disputes 
which cannot be settled amicably on that basis 
should be settled by litigation. The other group be- 
lieves that taxation is a practical matter; that admin- 
istration must be flexible enough to meet complex 
situations; and that fair and impartial tax determi- 
nation can be effected through negotiation and set- 
tlement in practically all cases. 


Successful, decentralized administration is im 
possible unless the taxpayer and the tax adminis- 
trator can settle most of their differences without 
the intervention of the courts. The success of 
the decentralization program depends entirely upon 
the willingness of the taxpayer and the tax officer 
to give and take on the basis of reasonableness. Each 
side must play fair. The taxpayer must disclose all 
of the facts pertinent to the determination of his 
liability. The tax officer must be fair in his appli- 
cation of the law to those facts. 


Settlement Procedure 


SHOULD like to discuss the detail of the Bureau’s 

settlement activities. Many points of difference 
raised during the course of a field examination are 
eliminated and an agreement secured before the ex- 
amining agent leaves the taxpayer’s presence. 


However, in thousands of cases the taxpayers and 
the agents are unable to agree on the result of the 
examination. In such cases the taxpayer is given 
an opportunity to protest the decisions of the agent 
and to discuss his case informally with the agent’s 
squad leader or reviewing officer in the nearest field 
office. But irreconcilable differences remain in many 
instances and the protesting taxpayer is given a fur- 
ther opportunity to carry his protest to the confer- 
ence and review division in Washington and, if he 
desires, to appear there in person or by representa- 
tion and present his case to representatives of the 
Bureau who are outside the field service. 


This procedure tends to give the taxpayer an op- 
portunity to take several “bites at the cherry” 
whereas the Bureau’s review of the case is limited 
to the consideration of the examining agent’s report 
and related data and such additional information as 
may be submitted by the taxpayer in support of his 
protest. 


Where the taxpayer’s protest is made for the pur- 
pose of delay this procedure gives him an unfair 
advantage. On the other hand the Bureau’s ex pe- 
rience has shown that each review group more than 
pays its cost in additional revenue discovered. The 
better qualified men who successively review the 
case develop issues which were missed by the orig- 
inal examining officer. The procedure also has the 
advantage of sifting out the easier cases in the early 
stages and conserving the time and usefulness of the 
more experienced and better qualified personnel for 
capitalization on the cases involving important 
liabilities. 

Except where the decentralization program has 
been made effective, final deficiency notices are 
mailed from Washington. 


(Continued on page 688) 








EOPLE who have anything to do with taxes 
are very important and powerful. They should 
always be addressed respectfully, if not indeed 

with awe. It requires considerable hardihood for a 
college professor of government to stand in such an 
assembly and talk. Ile would probably be much 
better advised if he sat discreetly in a corner and 
listened. 


“\ wise old owl sat in an oak 

The more he heard, the less he spoke 
The less he spoke, the more he heard 
Why don’t I copy that wise old bird?” 


lf this is true of the ordinary, orthodox college 
professor, much more should it be so of one who has 
only put on the gown of the college over the garb 
of the lawyer; that furtive, conspiratorial clan who 
are always to be regarded even at their very best, 
with suspicion. 

Speaking in that character, an occasional doubt 
has recently floated across my mind as to the real 
purpose of tax associations and tax conferences. Is 
it perchance to get together for a good and lusty 
gloat at our expense, something like the banquet of 
college alumni whose team has just been hailed as 
the champion? I cannot believe that you would 
have the heart for that. But I have an even more 
sinister suspicion. Out front you are making a brave 
show of good feeling with the world in general; but 
in the committee rooms, where every one knows the 
really important business is transacted, aren’t you 
just thinking up more and better taxes? Better, 
maybe; more, doubtless. 


A Backward Look 


EVERTHELESS, atter all our squirming, we 
must admit that taxation is the first and funda- 
mental power of any government worthy of that 
name. If money makes the mare go, it is certainly 
a fact that the wheels of government cannot turn 


~* Address before New England Tax Conference, Sept. 29, 1937. 


** Parker Professor of Law and Political Science, Dartmouth College, 
Hanover, N. A. 
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Recent Tax Decisions of 


the U.S. Supreme Court’ 


A resumé of important decisions 
rendered at the last session 


By JAMES P. RICHARDSON** 


without it. The Continental Congress did not have 
it, and only by a miracle plus stupidity across the 
water avoided losing the Revolutionary War. The 
Congress of the Confederation did not have it, and 
so came those years which John Fiske so dramati- 
cally portrayed as “The Critical Period of American 
History.” I have recently been re-reading Bev- 
eridge’s great “Life of John Marshall” and the tribu- 
lations of those years are clear before me. 

By the narrowest of margins, this defect was 
remedied 150 years ago by the adoption of the Con- 
stitution. Since then the questions have not been 


for the most part the existence of power, but the use 
or abuse of it. 


As you all know, for a century and a quarter the 
Federal Government lived almost entirely (the ex- 
ceptions are few and unsuccessful) on import duties, 
and a few excise taxes, chiefly on liquor and tobacco. 
Few people ever saw a Federal tax-collector, and 
fewer still ever heard from one. They were dis- 
guised by such euphemistic titles as “Collector of the 
Port” and lived in the kind of misty aura which sur- 
rounds the holder of a darn good political job. Them 
were the happy days! 

Of course that is not all the picture, either. When 
[I was admitted to the Bar in 1902, after diligent 
studies in company with our distinguished chair- 
man ' in the highways and byways (mostly byways) 
of Beacon Hill, what did a lawyer need to know 
about taxes? There were no such courses in the law 
schools. Some of us knew vaguely about McCulloch 
v. Maryland,? and a much smaller number of McCray 
v. U. S3 and Collector v. Day;* but nobody thought 
of taxation matters as likely to be important in ad- 
vising clients. 

Unless I am mistaken, at that date the general 
property tax was the only one known in Massachu- 
setts and New Hampshire. Of course there was a 
separate arrangement for taxing railroads, but I sup- 





1John R. Spring, Chairman, New Hampshire Tax Commission. 
274 Wheat. 316. 

e395 UW. BS. 27; 24 S.Ct. 769. 

411 Wall. 113. 
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pose that was an effort to approximate the result 
of a property tax. 

No gasoline taxes, no automobile taxes, no income 
taxes, no sales taxes, not even any inheritance taxes. 

If there was any inheritance tax in Massachusetts 
at that date, it may be excused, like the unwanted 
baby, as being “such a little one.” 

All we knew about taxation was that once a year 
a citizen got his tax bill from his city or town. After 
some grousing, he paid it and that was that. Occa- 
sionally—very rarely—he came to his lawyer to de- 
scribe the outrage, and to know “if something 
couldn’t be done about it.” Mostly, the answer was 
“No,” and that was that. I forgot to mention poll 
taxes. They are good things to forget, anyhow, and 
in Boston, in the days of which I speak, usually were 
forgotten. 

This Association held its first meeting in 1908; 
the New England Tax Conference has been in exist- 
ence only since 1912; the State Tax Commission of 
New Hampshire was not created until 1911, and 
many other facts could be cited to show that real, 
scientific consideration of this subject by those who 


have to do with it began not more than thirty years 
ago. 


Increased Number of Tax Cases 


as: that is over, of course—for better or worse. 
F I am optimistic enough to believe for the bet- 
ter, on the whole, although I am by no means happy 
about the increasing burden of government upon the 
people, brought about by the increasing demands 
of the people upon their government. 

You do not need instruction from me as to the 
reasons for, details of and consequences of all these 
changes. One feature only of all this business lies 
more immediately within my province, and that is 
the work of the Supreme Court of the United States. 
where taxation is concerned. To some features of 
this I call your attention. 

During what lawyers call the last “term” of the 
court, that is from October 1936 to June 1937, the 
Court decided by written opinion, 160 cases. No 
less than 44 of these had to do, directly, with tax 
questions. Think of it! Almost 30% of the time 
of our greatest tribunal taken up with decisions on 
tax matters, both state and federal. 

Do you wonder that I say you tax fellows are 
important ? 

This is not at all an isolated instance; for Pro- 
fessor Lowndes of the Duke University Law School, 
in his very able paper “The Tax Burden of the 
Supreme Court” says that there were 60 tax cases 
in the 1935 term. This address was delivered at the 
1936 session of the National Tax Association, and 
I am greatly indebted to it. 


Number of Recent Cases Compared 
with Those of Prior Years 


STRIKING illustration of the changes which 

have occurred is found by examination of the 
Supreme Court reports for 1916, just twenty vears 
ago. 
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Although in that term the Court decided about 
250 cases, only 11 of them, less than 5% were tax 
cases. 

Of these, two were relatively unimportant ones in- 
volving procedural matters only; two were decisions 
interpreting the Federal Corporations tax of 1909. 

Three other cases, which might well be lumped 
together and considered as one, declared unconstitu- 
tional under the 14th Amendment the methods 
adopted by the State of Kentucky for taxing rail- 
roads. 

The other four cases upheld the exercises of the 
taxing power of the state which were challenged. It 
will be of interest briefly to recall their nature. 

1. A decision that Seton Hall College could not 
claim exemption from taxation by the village of 
South Orange, N. J. 


One upholding the railroad franchise tax of Ala- 
bama. 


N 


3. One upholding the motor vehicle registration 
fees of New Jersey. 

4. One upholding the assessments levied upon em- 
ployers by the State of Washington as a part 
of its Workmen’s Compensation Act. Perhaps 
this case should not appear at all in a tabulation 
of tax cases. 


That is all. ‘he contrast between this and the 
bewildering variety and complexity of the tax issues 
of the last year or two shows how far we have 
moved from our old moorings, in this as well as 
many other respects. 

Note that in 1916 there was not a single income 
tax case, federal or state; not once was the consti- 
tutionality of any Federal Tax Act questioned; and 
not a single case raised the question of immunity 
from taxation of any governmental agency, state or 
federal. 

By contrast, let us now look at the record of 1936. 

In the first place, there are thirteen cases which 
involve the interpretation and application of the fed- 
eral income tax. 

In ten decisions state taxes were held to be con- 
stitutional; in four, unconstitutional. 

Five decisions upheld the validity of federal tax 
legislation; no federal tax laws were invalidated. 

Five cases raised the question of immunity of 
either state or federal agencies from taxation by the 
other; and there were seven other tax cases which 
for the purposes of the present paper, I will throw 
into the “miscellaneous” basket. 


Tax Decisions in the Last Term 
of the Supreme Court 


ET me now bring to your attention some of the 
decisions during the last term which seem im 
portant and interesting. I shall not attempt any 
such exhaustive and critical appraisal as Professor 
Lowndes made last year. My purpose, rather, is to 
give you a starting point from which you can pro- 
ceed to further investigation of such subjects as you 
may desire. 
For some years I have been very much interested 
in the reciprocal exemptions of state and federal in- 
strumentalities from federal and state taxation. 


— A 1TH = ee OD oped > 
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During a period of fourteen years there have been, 
according to my count, no less than thirty-four cases 
before the Supreme Court where such exemptions 
have been asserted, although of course not always 
successfully; and at least ten of these cases have 
come in the last two terms. This year there were 
five such decisions. 

In Liggett & Myers Tobacco Company v. U. S.,° it 
was held that the federal excise tax must be paid on 
tobacco sold to the Commonwealth of Massachusetts 
for free distribution to patients in the Boston State 
Hospital. The decision in the case of the /nudian 
Motocycle Company v. U. S.® was held not to apply 
because the court says that the tax on tobacco has 
always been treated as one on manufacture, and not 
on sales. 

Taber v. Indian Territory Oil Company.’—The State 
of Oklahoma was allowed to tax the property of this 
company which had an oil and gas lease in an Indian 
Reservation. 

Lawrence v. Shaw.-—North Carolina was not al- 
lowed to tax a bank deposit of the guardian of a 
world war veteran which was made up entirely of 
payments from the United States Government. But 
this was because of federal statutes. 

The two cases to which I particularly wish to call 
your attention on this subject are the following: 

Rogers v. Graves.°—The salary of the general coun- 
sel of the Panama Railroad Company, Mr. Richard 
Reid Rogers, a lawyer in New York, was held to be 
exempt from state taxation on the grounds that this 
railroad is a federal agency. 

Brush v. Commissioner of Internal Revenue.*°—The 
salary of the chief engineer of the New York Bureau 
of Water Supply was held exempt from the federal 
income tax on the grounds that this is a state agency. 
In this last case the court divided 7 to 2, and two 
other justices concurred only in the result. Justice 
Roberts wrote a vigorous dissenting opinion which is 
worth your reading, and from which I quote one 
paragraph: 

“The importance of the case arises out of the fact that 
the claimed exemption may well extend to millions of 
persons (whose work nowise differs from that of their 
fellows in private enterprise) who are employed by 
municipal subdivisions and districts throughout the na- 
tion and that, on the other hand, the powers of the states 
to tax may be inhibited in the case of hundreds of 
thousands of similar employes of federal agencies of one 
sort or another. Such exemptions from taxation ought 
to be strictly limited. They are essentially unfair. They 
are unsound because federal or state business ought to 
bear its proportionate share of taxation in order that 
comparison may be made between the cost of conducting 
public and private business.” 

The American Bar Association is at this moment 
holding its 60th annual meeting at Kansas City. 
Federal taxation is one of the subjects under discus- 
sion and I understand that its committee on that 
subject favors a constitutional amendment to do 
away with such immunities. I quote a paragraph 
from its report: 

“To abolish by constitutional amendment the reciprocal 
immunity which now exists in the taxation field between 


557 S. Ct. 239; rehearing denied, 57 S. Ct. 428. 
5 283 U. S. 570. 
757 33 


$57 S. Ct. 315, 443. 


RECENT TAX DECISIONS OF THE U. S. SUPREME COURT 639 


the Federal Government on the one hand and the state 
and municipal governments on the other would, if it could 
be accomplished, effect useful results in the working of 
the income tax laws. The constant uncertainty as to the 
exact extent of these immunities would disappear and a 
large number of persons enjoying substantial income from 
exempt sources would have a new reason for interest in 
government financing and in problems of revenue col- 
lection.” 

It is my understanding that the National Tax 
Association is also in favor of such a change, al- 
though I have not come across a definite statement 
to that effect. I believe that such an amendment, if 
carefully drawn, would effect an improvement in 
existing conditions. I do not pretend to be an expert 
on the subject, but it does seem to me that Justice 
Roberts is right in saying that such immunities have 
gone too far. 

I recollect very well, and no doubt you do, the 
Massachusetts cases in which Commissioner Henry 
F. Long had to fight out to the bitter end the ques- 
tion of taxation of royalties from patents and copy- 
rights. I am also one of those who believes that it 
would be desirable to broaden the tax base by mak- 
ing all governmental securities taxable. 


Cases Dealing with Constitutionality 
of State Taxation 


OW I WOULD like to spend a little time with 

the cases which involve the constitutionality of 

a taxation, taking up first those which were up- 
held. 

In Henneford v. Silas Mason Company," the so- 
called compensating tax of the state of Washington 
was sustained, two judges dissenting. The claim 
was that it violated the Interstate Commerce clause; 
But the court said “No.” This tax is sometimes 
cailed a use tax, and is a corollary or complement of 
the sales tax intended to prevent evasion of a sales 
tax by persons buying outside the state. The Wash- 
ington law provided that, for the privilege of using 
within the state any article of tangible personal prop- 
erty, the user should pay 2% of the purchase price, 
but that if such article were bought within the state 
the 2% sales tax of the state of Washington should 
be deducted from the use tax. The law also pro- 
vided that if such property were bought outside the 
state of Washington and paid a sales tax elsewhere, 
the amount of such tax should be credited against 
the use tax. In the case which was before the court, 
the Silas Mason Company were contractors engaged 
in the construction of the Grand Coulee Dam on the 
Columbia river. They brought into the state of 
Washington machinery and supplies to the cost 
value of over $900,000, and in pursuance of the com- 
pensating tax law were assessed a tax of more than 
$18,000. As I have stated, this tax was upheld. 

Being a novice in many tax matters, this case came 
to me as a surprise; and I had to read it more than 
once in order to understand what it was all about; 
but on reference to that invaluable book “The Pro- 
ceedings of the National Tax Association for 1936” 
I discovered that the subject is perfectly familiar to 
you people. It appears that several States have such 
a tax; notably California and Ohio. 


57 S. Ct. 429, 524. 
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[ have no doubt this decision is constitutionally 
correct, but there is a flavor to it which is distinctly 
repugnant to me. It appears to be another kind of 
intergovernmental taxation, that is, between the 
States, and I shall refer to this later. 

The state of affairs disclosed by the Washington 
law and the decision, seems to me very unfortunate. 
Perhaps this is because I do not like anthing in the 
nature of a sales tax, believing them to be about the 
most undesirable form of taxation now in vogue. 
From what the Court says in this decision it looks as 
though this kind of taxation might be carried even 
further 


“We have not meant to imply by anything said in this 
opinion that allowance of a credit for other taxes paid to 
Washington made it mandatory that there should be a like 
allowance for taxes paid to other states. <A state, for 
many purposes, is to be reckoned as a self-contained unit, 
which may frame its own system of burdens and exemp- 
tions without heeding systems elsewhere. If there are 
limits to that power, there is no need to mark them now. 
It will be time enough to mark them when a taxpayer 
paying in the state of origin is compelled to pay again 
in the state of destination. This statute by its framework 
avoids that possibility. The offsetting allowance has been 
conceded, whether the concession was necessary or not, 
and thus the system has been divested of any semblance of 
inequality or prejudice. A taxing act is not invalid because 
its exemptions are more generous than the state would 
have been free to make them by exerting the full measure 
of her power.” 

The state legislatures are still pursuing the chain 
stores with considerable success. The Louisiana 
chain store tax was upheld in the case of Great At; 
lantic & Pacific Tea Company v. Grosjean. The 
chief ground on which the company objected was 
the ‘ ‘equal protection” clause, and the strength of 
its case may be seen from the following figures. 

The A. & P. has 15082 stores, of which 106 are in 
Louisiana; on each of these 106 it is compelled to 
pay a license tax of $550. 

The H. G. Hill Stores, Inc. is a Louisiana corpo- 
ration, operating 92 stores in Louisiana, none else- 
where; on each of the 92 it pays a license tax of $30. 
The stores are in all respects similar, and the total 
volume of business done by the Hill Stores is much 
greater than that of the A. & P. 

Nevertheless, by a vote of four to three, Justices 
VanDevanter and Stone not participating, the tax 
was sustained. 

It may be that upon this subject also my ignorance 
is likely to lead me into reckless statements; but in 
this type of taxation there seems to me something 
that ought better to be described as legalized banditry, 

savoring of the Oriental methods of exacting tribute. 

I now come to a series of cases which inv rolv e the 
rights of the respective states of the union, as among 
themselves, to tax various kinds of “intangible” 
property, and which, from the point of view of the 
taxpayer, raise further unpleasant spectres of “double 
taxation.” 

1. Whitney vs. Graves.8—C. H. Whitney, a mem- 
ber of a Boston firm of brokers, owned a seat on the 
New York Stock Exchange. By virtue of an increase 
in the membership, he became entitled to a “right” 
to % of anew membership. He sold this for $108,000; 
the New York Tax Commission assessed a tax on 
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the profits of the sale. Mr. Whitney had no office 
in New York, nor any residence there; and did no 
business on the Exchange except through firms 
actually located in New York. Yet the Court upheld 
the New York tax. Does this mean that Massa- 
chusetts, where Whitney lived, could not tax this 
same income, or that it can be taxed in both places? 

2. Cohn vs. Graves.*—Mrs. Cohn lived in New 
York. She received rent from land in New Jersey, 
and interest on bonds secured by mortgaged real 
estate in New Jersey. The bonds themselves were 
kept in New Jersey. The State of New York levied 
an income tax upon this income, and the Court upheld 
the tax, two judges dissenting. 

3. First Bank Stock Corp. vs. Minnesota.'°—This 
concern is a Delaware corporation doing business in 
Minnesota. It ownsa controlling interest in a large 
number of banks, trust companies, and other finan- 
cial institutions in that whole region. Among its 
holdings were shares of stock in Montana and North 
Dakota state banks. Minnesota levied a property 
tax upon the value of these shares, which had already 
paid a tax in those states. The state trial court held 
that the shares had been lawfully taxed in the other 
states, and that it would therefore be a denial of 
due process to tax them in Minnesota. The State 
Supreme Court held that the company had a “com 
mercial domicile” in Minnesota, and so that the 
shares were properly taxed there rather than in the 
other states. The Supreme Court upheld the Minne- 
sota tax, and said “it is not necessary to decide 
whether taxation of the shares in Montana or North 
Dakota is foreclosed by sustaining the Minnesota tax.”’ 

And what about the rights of the State of Dela- 
vare, the “legal domicile” of the corporation? Are 
these cut off by this new doctrine of “commercial 
domicile”? The court does not answer this ques- 
tion, though there is some implication that Delaware 
is cut off. 

It is my custom to read decisions of the Supreme 
Court as problems; that is to avoid, at first, seeing 
the words which tell the result, and not to look “in 
the back of the book” for the answer; but to get at 
the facts, and then think what my decision would 
have been if I were a judge. On at least two of 
these last three cases I would have guessed wrong. 
The Minnesota decision troubled me especially. It 
seemed to me that it was a considerable departure 
from the corporate law which I used to know. Then 
I ran across an article in the July A. B. A. Journal 
by a lady of the Chicago Bar, Mary Louise Ramsey, 

called “A New Theory of Corporate Domicile,” and 
I felt better, for I discovered that others were being 
affected just as I had been. This article discusses the 
legal aspects of the decision, and also its practical 
results. I am not sure that you had better read it. 
It might put too many ideas into vour heads. 


Probable Cumulative Effect of Decisions 


HE cumulative effect of these decisions makes 
me profoundly uneasy. 
If all the states should go after the chain stores 
as Huey Long did, the power to tax would certainly 
become the power to destroy. 


457 S. Ct. 466 
357 S. Ct. 434 
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If the idea of the Washington “use tax” is gener- 
ally adopted and extended as the court has intimated 
may be done, what, as a practical matter, becomes of 
our vaunted freedom of interstate commerce? 


Under the doctrine of the Whitney case, will not 
many situations of unfair double taxation arise? 

Why should New York and New Jersey both be 
able to tax New Jersey real estate? 


As to the Minnesota case, I do not care whether 
Minnesota or North Dakota or Delaware gets the 
tax; but T am clear that all of them ought not to 
have it. 


I am greatly disturbed for the taxpayer; I am even 
more concerned because of the maladjustment in 
interstate relations which these repeated situations 
are certain to produce. 


The court has said that all these taxes are consti- 
tutional. They have not said they are desirable or 
wise. That is not the court’s function. They seem to 
me to portend a condition of interstate anarchy and 
warfare which was one of the very evils which was 
sought to be remedied by the adoption of the Con- 
stitution. 


More than that. All this plays straight into the 
hands of those who would further concentrate power 
at Washington. I have not time to develop this 
argument as I would like to do, but it comes to this. 
The centralizationists say—‘see what a muddle you 
are in—now just let us impose all the taxes from 
headquarters, and ladle out the proceeds, and a truly 
beautiful simplicity will take the place of this con- 
fusion.” The simplicity of destruction, I fear. 


“There was a young lady of Niger 
Who went out to ride on a tiger. 
They came back from the ride 
With the lady inside 
And a smile on the face of the tiger.” 


To whom can appeal be made to look at these 
questions with far-sighted and, if and when neces- 
sary, self-sacrificing vision? Not to the legislatures ; 
not to the voters; not to the courts; not to the 
federal officials ; but to you, the men who know these 
situations from first-hand acquaintance! 


Other Cases Noted 


ry. HERE are many other important tax decisions. 

The California beer importers license tax was 
upheld, on account of the language of Amendment 
XXI; thus paving the way for more unseemly state 
wrangles; the federal and the state social security 
taxes were upheld, though four of the court objected 
to the “pooled-fund” feature of the Alabama law. 
which was the one at issue; and the effort of Con- 
gress to suppress by taxation the thriving trade in 
sawed-off shotguns received the blessing of the 
court. 


These and a good many others might be presented 
to you with useful description; but I fear your pa- 
tience is already exhausted; and as I may still be a 
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candidate for office some day, I want to close with 
what is either a stump speech or a declaration of 
principle. 


Relief from Taxes Greatly to Be Desired 


rT. EN YEARS AGO I was a member of a New 

Hampshire Commission appointed to study the 
tax system of the state and to make a report. We 
worked on this job for a year under the chairmanship 
of the lamented Milan Dickinson and out of nine 
about as different people as you can imagine we 
finally evolved a report with only one dissenter. I 
thought then and I think now that it was a good job; 
and I think now that if the recommendations of that 
report were built into the tax system of New Hampshire 
the results would be excellent. 


But never mind that—the first thing we did when 
we started was to call in Professor Bullock as an 
expert! He came up here and sat down with us, 
and did his best to answer our questions, some of 
which were no doubt very foolish. But he was not 
enthusiastic. I was never so disappointed with a 
man in my life. I expected him to ask a few pene- 
trating questions about New Hampshire farms and 
business and people, and then produce from his brief 
case the perfect system. Not at all—I think I do 


him no injustice in quoting him substantially as 
follows: 


“IT am not much interested in any new system unless 
you have got it so copper riveted that the result will be 
a real relief to the already overburdened general property 
taxpayer, and not an invitation to the legislature to spend 
more money; and I doubt greatly your ability to do that.” 


Gentlemen, in ten years I have caught up with 
Professor Bullock. I would like to run for office on 
a platform with just one plank in it—To reduce 
taxes. You say impossible. I deny it. What are 
the chief items in our budgets—Roads—I would not 
spend another dollar constructing and widening 
speedways for insane and inebriate drivers to cavort 
upon, and which overloaded trucks with overworked 
drivers can use to drive the absolutely indispensable 
railroads further into the red. 


Schools: except for increases necessary to take 
care of increasing numbers, I would halt the school 
budgets where they are; for I am one of those old 
fogies who think there are too many expensive non- 


character-producing gadgets in our school system 
now. 


Social security? Gentlemen, I have a profound 
distrust of the old-age pension. I think some form 
of unemployment insurance is probably necessary to 
take up the slack of the machine age; but I fear 
that any old-age pension scheme will either be so 
inadequate in its provisions as not to result in any 
real security at all, or else that (when what I have 
just said is found to be true) it will be magnified 
into what will be to all intents another Townsend 
plan, though more elegantly denominated. 


Gentlemen, in the language of another rebel, “if 
this be treason, make the most of it.” 











DMINISTRATION constitutes one of the 
A most vital and difficult aspects of federal tax- 

ation. The variety and complexity of the taxes 
imposed, the far-flung organization that geography 
and population compel and the necessity of expedi- 
tion and certainty in the determination of tax liabili- 
ties create difficulties of administration without end. 
The most numerous and important problems arise 
from the income tax, which, as the greatest single 
source of federal revenue, requires the most elaborate 
machinery and brings the Treasury into direct con 
tact with more individuals than any other tax. These 
problems will be emphasized in this discussion. 


Audits and Investigations 


HE extraordinary success of self assessment, on 

which administration of the income tax is based, 
demonstrates that the rank and file of taxpayers 
endeavor fairly to discharge their duties as partici- 
pants in the administration of the tax. The govern- 
ment, however, cannot accept as final the taxpayer’s 
analysis of the law as applied to his individual case. 
Because a small minority of dishonest taxpayers 
deliberately conceal pertinent information and be- 
cause many honest taxpayers often and quite nat- 
urally miss the significance of relevant facts in the 
application of a complicated law to the facts of their 
individual cases, even though aided by accountants 
or attorneys, it is essential that returns be audited 
and investigated. The success of these audits and 
investigations depends for the most part upon the 
cooperation of the taxpayer. If he is reluctant to 
disclose the facts in his possession, the government 
must reconstruct the true picture for itself. If its 
information is incomplete it must either forego addi- 
tional assessments or assert claims not always well 
founded for it obviously cannot search out all of the 
evidence and prepare every case by the same methods 
available to taxpayers. A better understanding by 

Address delivered before a luncheon meeting of the Federal Tax 


Clinic of the American Bar Association, Hotel Muehlebach, Kansas 
City, Missouri, September 28, 1937. 


*’ Assistant General Counsel, Treasury Department 


Current Problems of Tax 
Administration’ 


Harmony between the taxpayerzand 
governmental administralive organ- 
ization would eliminate many exist- 
ing inequalities in tax administration 


By ARTHUR H. KENT* 


the taxpayer as to what information is required of 
him, clearer instructions from the Bureau, more 
accurate deficiency letters, and a prompt and frank 
disclosure of the facts by the taxpayer should reduce 
considerably misunderstandings and the multiplica- 
tion of investigations, conferences, and protracted 
litigation, with great saving to both the taxpayer 
and the government. Otherwise the government 
faces a delay which means loss of revenue through 
insolvency, dissipation of assets, creation of prior 
liens, etc.; and the taxpayer confronts at best a dis- 
turbance of settled business relations and at worst 
a paralysis of action until the applicable rule is deter- 
mined. In the settlement of controversies too much 
disposition at present exists on both sides to delay 
and to get as far away as possible from the trans- 
actions giving rise to the question of tax liability. 
Yet controversies of fact might be best settled at a 
point as near as possible to the time and place where 
the facts in question occurred. 

Many existing inequalities in administration could 
be eliminated if the separate judgments of the tax- 
payer and the administrative organization could be 
obtained and possibly harmonized within a reason- 
ably short time after the due date of the tax; the 
government could thus collect the revenues due and 
the taxpayer could conduct his affairs free from the 
contingencies of an uncertain liability. 


Dangers of Bureaucratic Routine 


PSYCHOLOGY of reciprocal confidence and 
a common desire to act fairly and expeditiously 
in arriving at the tax due would insure an early set- 
tlement of all but the most complicated cases. 
There is great danger, as tax administration be- 
comes an increasingly specialized function, that the 
ordinary citizen will regard himself as engaged in 
an uneven battle with a powerful bureaucracy. Such 
a situation breeds tax avoidance. In counteracting 
this attitude, the Treasury must make every effort 
to assure its own agents and the public of its desire 
to determine taxes promptly, fairly, and with a mini- 


November, 1937 


mum of reviews and reversals. The dangers of bu- 
reaucratic routine in England are largely prevented 
by lay participation in the review of tax determina- 
tions. In the early stages responsibility for admin 
istration of the income tax rests upon the General 
Commissioners whose positions are honorary and 
independent of the Executive Government. 

“Inland revenue officials commend the services of these 
unpaid local commissioners in performing their statutory 
duties in relation to assessments and appeals... the tax- 
payer feels that they assure fair and impartial local ad- 
ministration of the tax.’”” 

As the tax process becomes more complex, the 
dangers of bureaucracy in the later stages of assess- 
ment and collection are accompanied by the danger 
of unscrupulous practices in the earlier stage of self 
assessment. Because the government must rely 
chiefly upon tax returns it must guard against those 
practitioners in the legal and accounting professions 
who capitalize the complexities of taxes to embroil 
their clients and the government in tax litigation. 
All reasonable measures must be taken to insure the 
government as well as the taxpayers against prac- 
tices which eventually react unfavorably on both 
parties. 


Centralized v. Decentralized Administration 


HE accomplishment of a more expeditious deter 

mination of tax liabilities may require a more 
decentralized administration, the assumption of more 
responsibility by the field force, and an incentive to 
taxpayers to settle their cases in the field. A work- 
able scheme of decentralization that will retain the 
advantages of centralization and avoid its evils is 
not easy to find. The advantages of centralization 
lie in the fact that it can best insure uniformity in 
the application of the law to all taxpayers affected 
by the same principles of law and the same set of 
facts. The Washington office can draw from the 
entire service the men who have shown the keenest 
insight, the broadest view, and the best balanced 
judgment. It can train specialists on particular prob- 
lems to a much greater extent than is possible in the 
field. Whatever may be done in the way of decen- 
tralization, the largest and most difficult cases will 
probably continue to gravitate to headquarters for 
settlement and the experience gained in dealing with 
such cases will give the Washington settlement men 
an advantage over the field men. Finally, the settle- 
ment staff, being larger than the field staffs, can 
afford its members greater opportunity for consulta- 
tion with other men of ability and experience. Some 
way must be found to retain these advantages, to 
overcome the delays, expense, repeated reviews, and 
red tape which centralization entails, and at the same 
time to avoid the dangers in decentralization of local 
political influence and slavish devotion to routine. 
The problem is largely one of finding and retaining 
the personnel equal to such responsibilities. The 
Treasury is observing closely and studying with 
great care the experiment in decentralization begun 
some time ago in the Cleveland district and more 
recently in San Francisco and Dallas with the view 


1 Magill, Parker, and King, A Summary of the British Tax System, 
Bs J. 
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to finding the most satisfactory combination of a 


decentralized administration with centralized super- 
vision. 


Declaratory Rulings 


HE Treasury is giving careful consideration to 

the possibility of issuing declaratory rulings on 
prospective transactions. Under the existing system 
the taxpayer is under the duty and risk of initial 
assessment without any certain guide in case of 
doubt except through the cost and delay of a law 
suit instituted after the tax is paid or by risking the 
payment of interest if he waits for his doubt to be 
resolved through the process of appealing deficiency 
assessments to the Board of Tax Appeals. With this 
responsibility of applying an intricate maze of law 
should go authoritative advice in case of doubt. Re- 
fusal under existing laws to give this advice is not 
due to an unawareness of the need for such guidance 
but, among other things, to the lack of authority 
to make rulings that are administratively binding. 
So long as the Commissioner is required to change 
rulings which he comes to believe or which the courts 
declare are erroneous, he will not risk the possi- 
bilities of error entailed by the unknown quantities 
of a future transaction or the injustice to taxpayers 
who change their position in reliance upon declara- 
tory rulings. The principal impediment to the grant- 
ing of statutory authority to make such rulings 
administratively binding is the risk of judicial dis- 
agreement and the discrimination it would involve 
if the correct rule were not applied uniformly. There 
is some hope of working out this problem, at least 
in those fields where the need is most urgent, and 
of insuring expedition and certainty in the determi- 
nation of tax liabilities without sacrificing unduly 
uniformity in the application of the law to all tax- 
payers similarly situated. 


Adjustment of Tax Liabilities—Deductions 


UCH deliberation has been given to proposals 

designed to prevent the inequitable results 
following a change of front by either the government 
or the taxpayer after the expiration of the statutory 
periods of limitation. The general purpose of these 
proposals is to enable the Commissioner to make 
proper adjustment of tax liabilities in the numerous 
cases which for technical reasons are not subject to 
the rules of estoppel or recoupment. The problem 
arises in two broad classes of cases: The first and 
most difficult includes the cases in which taxpayers 
intentionally or unintentionally report items of in- 
come or deductions belonging in the returns of other 
related or associated taxpayers as in the case for 
example of (1) husbands and wives, (2) fiduciaries and 
beneficiaries, (3) trusts (later held to be taxable as 
corporations) and beneficiaries or “stockholders,” 
(4) changes in the distributive shares of members 
of partnerships, and (5) purported gifts of property 
determined to be in fact assignments of future in- 
come. The second class includes income or deduc- 
tions either designedly or mistakenly included in a 
taxpayer’s return for one taxable year and later held 
to be includible in the return for another year, as in 
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the case for example of (1) the cash or accrued basis 
of reporting income, (2) the instalment basis of re- 
porting income, (3) the proper year for the deduction 
of losses, probably the most troublesome of the cate- 
gories under this classification, (4) determination of 
the year in which a sale or exchange of property was 
consummated, and (5) inventory adjustments over 
a period of two or more years. Too many contro- 
versies arise in both classes in which income escapes 
altogether or is taxed twice or where deductions 
are taken twice or not at all. There is general agree- 
ment as to the ill effects of the present system and 
the necessity of amending the statute of limitations 
to insure that in case of disputes as to the proper 
taxpayer or the proper year in which income or de- 
ductions should be reported, items should be taken 
into account once and only once. In the formulation 
of these provisions, consideration might well be 
given to the possibility of including, in addition to 
authority to make proper adjustment of liabilities 
after the expiration of the period of limitations in the 
classes of cases outlined, authority to the Commis- 
sioner to allow a deduction in a year in which taken 
or to deny a refund even though the facts ascertained 
later might indicate that the deduction should have 
been taken in some other year. Adherence to the 
taxable year as a unit should not be so rigid as to 
work inequities or to be productive of administrative 
inconvenience and hardship. 


Study of Rules of Procedure 
of the Board of Tax Appeals 


N MAY of this year a Joint Committee, represent- 

ing the Board of Tax Appeals and the Chief 
Counsel’s Office of the Bureau of Internal Revenue, 
was appointed to study the rules and procedure of 
the Board. This study has as its objective the rec- 
ommendation of changes designed to expedite the 
disposition of cases pending before the Board. It 
was recognized by both the Board and the Treasury 
that the crowded docket of the former made such 
a study imperative. On July 1, 1937, there were 
pending before the Board 8,107 cases representing 
asserted gross deficiencies of $590,690,333.66. While 
on July 1, 1932, the number of cases before the Board 
was 18,937, a difference of over 10,000, the amount 
of asserted deficiencies has varied but little, being 
625 millions of dollars in 1932, and 590 millions in 
1937. In the past three fiscal years a yearly average 
of over 4,000 new cases has been docketed with the 
3oard. In the same period a little over 5,000 cases 
on an average have been closed by the Board. The 
vreat bulk of these, however, have been terminated 
by settlement, thus obviating hearing and decision 
by the Board. Thus, in the fiscal year 1936 there 
were 1,479 cases decided on the merits by the Board 
as compared to 3,416 cases settled. In 1937 there 
were only 939 decided cases, or 18.6 per cent of the 
5,043 cases closed during that period, as compared 
with 3,562 cases settled, a percentage figure of 70.6. 
It is readily apparent from these figures that the 
3oard as a functioning organization is dependent 
entirely on the settlement processes that have been 
evolved in the Technical Staff and the Chief Coun- 
sel’s Office. Without the yearly determination by 
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these processes of 60 to 70 per cent of its cases, the 
Board would be hopelessly deluged by the steady 
flood of petitions. But, although permitting the 
Board to keep above water, this dependence has 
brought unfortunate consequences. The difficulties 
inherent in devising an effective procedure for a 
docket containing indiscriminately a large number 
of cases which must be terminated by settlement and 
a smaller number requiring actual hearing and deci- 
sion have up to the present prevented the Board from 
eliminating the existing backlog of cases and main- 
taining a current calendar. As it cannot be foreseen 
when the petitions are filed which cases will be set- 
tled and which tried, the bulk of these cases drag on 
for years, passing leisurely through the various 
stages in the procedure only to be abruptly settled 
a week or a day before the case is scheduled to be 
finally heard. This situation has developed primarily 
because at no point after the issuance of the defi- 
ciency letter is there any occasion for either side 
really to evaluate its case objectively until just prior 
to the hearing date, and human nature and legal 
tactics being what they are, the petitions are filed 
and the cases thereafter permitted to gather more 
dust and more legal documents until that date ar- 
rives. It would seem apparent that a mechanism 
must be devised whereby these 3,500 cases settled 
yearly may move to their termination along a 
speedier route and one separate from the legal path 
which must be followed by the cases that go to 
actual hearing. What that mechanism should be and 
how it will function is the problem that must be 
faced in any consideration of the procedure of the 
Board. 

Once such a mechanism is established and the 
separation made, the next step is to improve the legal 
path to be taken by the cases to be heard by the 
Board. In the past few years rapid strides have been 
made in the field of civil procedure toward the goal 
of imparting to our legal institutions the efficiency 
of the modern world. A ready example is the Pro- 
posed Rules of Civil Procedure for the District 
Courts, prepared by the Advisory Committee ap- 
pointed by the Supreme Court. Likewise, the 
changes in the State codes are familiar to all practi- 
tioners. But to date the Board has been unaffected 
by these developments and its rules are much the 
same as they were ten years ago. It would therefore 
seem profitable to re-examine these rules in the light 
of recent procedural experience and thereby bring to 
our tax machinery the benefit of that experience. 
This is the background for the present study that is 
being made of the rules and procedure of the Board. 


Judicial Review of Administrative 
Determinations—Existing Structure 


ANY of the defects in the administration of the 

Internal Revenue laws are attributable to the 
existing structure of judicial review of administra- 
tive determinations. In a system which provides 85 
District Courts, 10 Circuit Courts of Appeals, the 
Court of Appeals for the District of Columbia, the 
Court of Claims, and the Board of Tax Appeals (a 
total of 250 judges and members) to review tax as- 
sessments, delay, uncertainty and discrimination are 
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inevitable. Finality comes only with a decision of 
the Supreme Court, but it usually takes years to 
obtain such a decision. Cases must proceed through 
the Court of Claims, or through the District Courts 
or the Board of Tax Appeals to the Circuit Courts 
of Appeals. Decisions of the Circuit Courts of Ap- 
peals are rarely reviewed by the Supreme Court in 
the absence of a conflict among the circuits, but they 
by no means settle issues. If the taxpayer is the 
defeated party, other taxpayers in different circuits 
will still litigate the same question. If the govern- 
iment is the defeated party, it cannot afford to abide 
by that decision but must litigate the issue in the 
other circuits in the hope of developing a conflict 
which will then cause the Supreme Court to pro- 
nounce its judgment. To act otherwise is to en- 
danger the collection of the revenue, since experience 
has shown that conflicts in judicial decision abound 
in this field. Another taxpayer, to serve his interests 
and because of the vagaries of tax law, may years 
later urge in another circuit the very contention that 
the government unsuccessfully advanced in the first 
case. If this taxpayer eventually wins in the Su- 
preme Court, thus indicating that the government 
was legally correct in the first case and surrendered 
too soon, millions of dollars in revenue may have 
been lost in the interval. If all the taxpayers in the 
other circuits agree with the government’s position, 
as not infrequently happens, there will never be a 
conflict and the anomalous situation will exist in 
which the law will be administered one way in one 
circuit and in an entirely different way in every other 
circuit. Where there are no circuit court decisions 
the Commissioner must determine what the law is. 
On doubtful questions it is frequently essential to 
take inconsistent positions on the same question, 
whichever will favor the revenues. This practice 
under existing conditions cannot be avoided since 
taxpayers in the several circuits are free to take both 
sides and be inconsistent with one another. 

The inevitable differences of opinion occasioned 
by the number of judges who pass on tax questions 
combined with a procedure that impedes the reso- 
lution of these differences, obstructs expeditious and 
uniform administration of the Internal Revenue laws. 
Effective tax administration must wait upon a proc- 
ess of judicial review which will avoid frequent 
judicial disagreement and afford a speedy final an- 
swer to controversial issues. 


Recovery of Overpayments by Suit 


iy THE meantime much can be done to expedite 
the accomplishment of this objective if improve- 
ments upon which there is general agreement can 
be adopted without delay. A notable instance is 
found in the present system for the recovery by suit 
of overpayments of internal revenue taxes. There 
is no longer any justification for continuing the pres- 
ent hodge-podge of suits against collectors, against 
the United States in the District Courts, and against 
the United States in the Court of Claims. Although 
the suit against the collector once had an appropriate 
place among the taxpayer’s remedies, it is now an 
anachromism described by the Supreme Court as 
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“an anomalous relic of bygone modes of thought.” * 
The creation of the action against the United States 
in the Court of Claims, its extension to the District 
Courts, and the creation of the Board of Tax Appeals 
with its jurisdiction to find overpayments give the 
taxpayer an adequate remedy. There would remain 
to be done only the removal of the formal limitation 
on amount in suits in the District Courts to recover 
overpayments. 


Since the action against the Collector, although 
merely a pro forma proceeding to recover from the 
United States, remains a purely personal one at com- 
mon law against a private individual, a final judg- 
ment on the merits against the taxpayer does not 
bar a second suit against the United States in the 
Court of Claims or in the District Court for refund 
of the overpayment of the same tax unsuccessfully 
sued for in the suit against the collector. Logic, 
public policy, and common sense would seem to com- 
pel the discontinuance of this device which so pat- 
ently violates the policy underlying the doctrine of 
res judicata. Any measure, however, should not 
disturb remedies against the collector for wrongs 
committed under color of his office, but should be 
confined to the abolition of these suits against the 
collector which are merely remedial expedients for 
bringing the United States into court in order to 
recover overpayments of tax. The action was abol- 
ished in customs cases in 1890. Nothing has devel- 
oped since that time to indicate that its abolition in 
tax cases should be any longer delayed. 


Administrative Code Should Be Adopted 


I N RECENT years it has frequently been observed 

that taxpayers as well as the government could 
be spared many confusing difficulties by the adoption 
of an administrative code which would assemble all 
the administrative provisions relating to internal 
revenue. These provisions, being fairly permanent 
in nature, would not need re-enactment with the 
passage of every new revenue act. 


As a matter of fact, the Staff of the Joint Com- 
mittee on Internal Revenue Taxation undertook 
some years ago the preparation of such a code, but 
because its effectiveness depended upon the codi- 
fication of the substantive provisions as well, the 
project eventually gave way to a codification of all 
the internal revenue laws which was submitted to 
the Committee in 1930 and brought up to date in 
1933. It was then substituted for Title 26 of the 
United States Code as contained in Supplement VI 
of that document, and except for subsequent addi- 
tions and amendments is prima facie evidence of the 
law. This codification was an enormous task, and 
every reasonable check was made to insure its accu- 
racy. The staff of the Joint Committee is now en- 
gaged in bringing the 1933 codification up to date, 
with a view to its enactment as absolute law. Its 
adoption would accomplish for the internal revenue 
laws what the Revised Statutes accomplished gener- 

(Continued on page 693) 


2 George Moore Ice Cream Co. v. Rose, Collector, 289 U. S. 373, 382 
(1932). 











tist is to devise and refine concepts or defi- 
nitions which are exact, accurate, and concise. 
These concepts are the tools with which he works; 
if they are not sharp and precise he can not expect 
to do first class work any more than can the car 
penter whose tools are dull and warped. This is 
true because if the meaning of terms is loose, vague, 
or inexact these terms will not convey the same 
meaning to different people; there will be much 
confusion and loss of energy because of misunder- 
standing. Any great branch of learning must be 
built up by the joint efforts of hundreds of scholars 
over many years; these scholars must be able to 
speak the same language—to understand each other 
-if their efforts are to supplement and not counter- 
act each other. It is true that this matter of defi- 
nitions gives rise to problems in other fields, but 
the social scientist is especially troubled for two 
reasons; in the first place, he is dealing almost en- 
tirely with intangible, immaterial relationships ; and 
in the second place, the terms which he employs 
are in constant and general use among the great 
masses of people. 


()ii: OF the greatest tasks of the social scien 


This latter reason alone is almost sure to cause 
trouble, because no term or concept can be used 
extensively by the masses of the people without 
becoming blurred, vague, and indefinite. | good 
carpenter is reluctant to lend his tools even to one 
person, much less to any person that might happen 
to come along. He knows that it is difficult to keep 
them in good shape when they are used by those 
who feel no responsibility for them. Imagine the 
result if there were a common store of tools to be 
used by a dozen carpenters, no one of whom was 
responsible for keeping them in shape! Yet such 
is the position of the social scientist when he at 
tempts to make scientific use of popular concepts 
and ideas. Lawyers, doctors, and natural scientists 
avoid this difficulty by using Latin or by coining 
technical or scientific words or phrases which rarely 
get into the hands —or, rather, mouths — of the 
public. 





* Assistant Professor of Economics, Duke University, Durhar sa 
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lisher’s Concept of 
‘Taxable Income 


Difficulties encountered by the social 
scientist in attempting scientific 
use of popular concepts and ideas 


By B. U. RATCHFORD* 


Old v. New Word Concepts 


N SOME instances the social scientist finds it 
I necessary to use a term which has several 
widely different, and even partially contradictory, 
meanings. In such case, unless he is to coin an 
entirely new term, he must choose one of these 
meanings and stick to it. If he coins a new term 
he may be accused of purposely making his theory 
abstract, unreal, and too difficult for the layman to 
understand. If he adopts one of the existing mean- 
ings for his term he is always likely to be mis- 
understood unless he constantly repeats the meaning 
he gives to the term. He may even be seriously 
misled himself if he forgets that the term has many 
different and even contradictory meanings, and if 
he permits himself to believe that the highly special- 
ized meaning with which he is very familiar can 
properly be substituted for all other meanings of 
the term. It seems to me that this last is the error 
which Professor Irving Fisher has committed in 
his recent proposal concerning a new concept of 
income to be used as the base for income taxes.’ 


No one who is familiar with his work would deny 
that Professor Fisher has made outstanding and 
brilliant contributions to economic theory. This is 
especially true in regard to the concepts of capital 
and income as they are used in economic analysis. 
It is not my purpose to discuss the value of these 
terms and the very definite and exact implications 
which he has given to them for the purpose of 
economic analysis. The trouble arises in that he 
proposes to substitute a very specific meaning for 
the word “income,” which he has developed for use 
in one field, for a very different, and almost opposite 
meaning which the term has acquired in another 
field. He then expects the term, with its new mean- 
ing, to be accepted as valid in every respect in which 
the old meaning was valid. 





1**\ Practical Schedule for an Income Tax,” 


Tur Tax Macazine, 
Vol. 13 (Tuly, 1937), p. 379-90; 438. 


* 
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Actually Imposes New Tax 


+. essence of Professor Fisher's proposal seems 
to lie in two propositions. In the first place, in 
the computation of taxable income he would allow 
the deduction of amounts saved and/or invested. In 
the second place he would require the addition of a 
figure to represent the use or service value of durable 
consumption goods. Both of these changes tend 
toward a concept of income as the use or enjoyment 
of goods or services. Economists have long been 
familiar with this concept; it associates the term 
“income” with spendings or “outgo.” Professor 
Fisher implies this when he states that the nearest 
approach to this proposal yet made was a spendings 
tax. But in the popular mind “income” and “outgo” 
are antonyms; they have opposite connotations and 
have no relation except as spending is limited by 
income. Tax theorists have followed the popular 
usage of the terms; certainly they have never used 
income in the sense which Professor Fisher advo 
cates.2, This means that all the literature dealing 
with the income tax and all the arguments which 
have been advanced in its favor during the past 
century have been predicated on a concept vastly 
different from, if not contrary to, that advocated by 
Professor Fisher. It is, then, an entirely new tax 
that is proposed and it should be examined accord 
ingly, although Professor Fisher seems to take it 
for granted that the new tax will automatically be 
supported by all the considerations that now justify 
the present income tax. j 


We may approach the problem from another point 
of view. Why have income taxes, in recent years, 
come to be used so widely and so intensively in the 
industrial countries of the world? What character- 
istic of income has made it so popular as a tax 
base? The answer seems to lie in the fact that there 
has been an insistent demand for taxation according 
to ability to pay and that income is the best available 
measure of ability. Income taxes have been advo- 
cated, adopted, and justified almost exclusively on 
this ground. Thus the first of Adam Smith’s famous 
maxims of taxation is: 

“The subjects of every state ought to contribute towards 
the support of the government, as nearly as possible, in 
proportion to their respective abilities; that is, in propor- 
tion to the revenue which they respectively enjov under the 
protection of the state.” 

Certainly when Adam Smith used “revenue” he 
did not have in mind any concept of use or service. 
In a similar way Professor Lutz, in discussing the 
income tax, says that indirect taxes, 

“are widely criticised for their regressivity in relation to 
incomes, and the critics are virtually unanimous in demand- 
ing greater emphasis upon taxation in accordance with 
ability. Direct personal taxation provides the maximum 
prospect of taxing the entire population according to 
ability.” * 

It should be obvious from the above that if taxes 
are to be levied according to ability to pay, the re- 
ceipts or revenue concept of income, and not the 
spendings or consumption concept, must be used. 
In fact, looking at the matter purely from the stand- 





2Some of them, such as John Stuart Mill, have advocated the ex- 
emption of savings and investment, but they have not argued that 
such exemptions were implied bv the concept of income. 

3H. L. Lutz, Public Finance, third edition. New York, 1936, p. 475 
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point of ability, it would seem that the very part 
of income which Professor Fisher proposes to ex- 
empt might well become the tax base. Certainly the 
amount which an individual saves—does not spend 
—carries more ability to pay taxes than does that 
part which must be spent for subsistence. 


Other Implications 


HERE are still other implications to the pro- 

posal under question. It assumes that the tax- 
ing power is to be used not merely to raise revenue 
but also to accomplish, as a by-product, certain eco- 
nomic results. Net receipts or revenues are not to 
be taxed uniformly, but at different rates according 
to the uses made of them. The proposal assumes 
that certain uses of funds are so desirable that they 
should be subsidized by tax exemption. If savings 
and investment are to be so favored, why not other 
uses? Why not exempt money spent in educating 
one’s children, in buying books, in beautifying one’s 
lawn, or for any one of the many other uses which 
might appear commendable? 


Still another aspect of the question should be 
examined. The exemption of savings would un- 
doubtedly be a powerful stimulus to the concen- 
tration of wealth into large fortunes. Under the 
proposed tax, certain minimum incomes would have 
to be exempted; administrative as well as equity 
considerations would require this. In this way a 
large majority of income receivers would be excused 
from making returns. The comparative few who did 
make returns would include those who are respon- 
sible for most of the savings. But the exemption 
of savings would be somewhat comparable to de- 
ducting the amounts saved by this group from the 
top brackets of their incomes as at present reported 
for taxation. With such a situation it would be 
practically impossible to apply to the new tax base 
such rates as to produce as much revenue as the 
income tax produces at present. The difference would 
have to be made good by other taxes. Since the 
income tax is one of the few taxes in which prog- 
ressive rates can be effectively used, the substitute 
taxes would necessarily be proportional or, most 
likely, regressive. Hence large groups that now are 
able to save little would then be able to save even 
less or perhaps nothing at all, while those with 
large incomes would be able to save more and would 
be subsidized for so doing. In view of the many 
devices which estates can use to keep down death 
taxes and of the little effect which estate and inherit- 
ance taxes have had in stopping concentration of 
wealth * this point deserves special consideration. 

No attempt is made here to evaluate the practical 
or operative details of the proposal, but two points 
should be noted. The proposed plan would require 
the computation of the use value of homes, furni- 
ture, and other durable possessions. Presumably. 
this would require estimates of the capital value and 
of the length of life of such goods. In view of the 
conditions existing throughout this country at the 

(Continued on page 692) 





*See A. Phillip Woolfson, “Inheritance Taxation and Maladjustment 
of National Income,’ Tue Tax Macazine, Vol. 15 (August, 1937), 
p. 458-62. 











Great Britain’s National Defence 


Contribution 


By H. ARNOLD STRANGMAN* 





REAT BRITAIN finished the year 1930/37 
fs with a deficit of 5.6 million pounds, or almost 
$28 million. 


Estimated expenditures for the year 1937/38 
amount to nearly 863 million pounds (about $4315 
million). Of this amount, however, only 198 million 
pounds is for defence. The remainder is accounted 
for as follows: Civil, 415 million pounds; Interest 
on National Debt and Miscellaneous, 250 million 
pounds. 


On the basis of taxation for the year 1936/37, total 
estimated revenue amounted to only about 848 million 
pounds ($4240 million), indicating a deficit of 15 
million pounds ($75 million). In order to avoid this 
deficit, the “standard,” or normal rate of the income 
tax for the year 1937/38 has been increased from 
four shillings and nine pence (4/9d) to five shillings 
(5/-) in the pound, or from 23% to 25 per cent, which 
it is anticipated will produce 13 million pounds ($65 
million), leaving only 2 million pounds ($10 million ) 
to be raised in order to balance the budget. 


It may be of interest to show the various items 


comprising the estimated revenue for the year 1937/38. 
as follows: 


* Accountant, Los Angeles, Calif. 


Million Pounds 


Income Tax 288 
Surtax 58 346 
Estate Duties 89 
Miscellaneous 33 
Total Inland Revenue 468 
Customs, chiefly tobacco & oil 220 
Excise, chiefly spirits & beer 113 
Total Customs & Excise 333 
Motor vehicle duties and miscel 
laneous 62 


863 
It will be noted that income tax and surtax receipts 
are expected to produce approximately 40 per cent of 
the total revenue; also that these receipts exceed 
estimated customs and excise receipts by 13 million 
pounds. 


Standard Profit 


NASMUCH as the cost of the gigantic rearma- 

ment program (now well under way in Great 
ritain) will increase each year for the next few 
years, a means was sought which would provide 
revenue for this purpose. The “National Defence 
Contribution” is the solution of the problem. In its 
original form, as outlined by the Chancellor of the 
Exchequer in his Budget Speech on April 20, 1937, 
the National Defence Contribution was designed to 
operate as a tax upon the “growth of profits” of 
trades and businesses for accounting years subse- 
quent to April 5, 1937, based upon the excess of 
current profits over a “standard profit.” The tax- 
payer was to be given the option as to which of two 
methods of computing “standard profit” he would 
select, as follows: 


CAPITAL STANDARD: Companies, 6 per cent 
of capital: Individuals or firms, 8 per cent of 
capital. 

“Capital” was to be determined as the cost of 
the assets employed in the business, less lia- 
bilities such as loans, debentures, etc. 


PROFITS STANDARD: Average profits for the 
years 1933, 1934 and 1935. 
The year 1936 was subsequently added to the 
years 1933, 1934 and 1935, and taxpayers were 
to be given the choice of basing average earn- 
ings on any three of the years 1933 through 
1936, or any two of the years 1933 through 1935. 
The excess of current profits over the “standard 
profit,” or “growth of profits,” was to be subject to 
taxation at rates graduating from 20 to 3314 per cent, 
according to the percentage of current profits to 
capital employed in the business. 
(Continued on page 694) 
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Elimination of Intergovernmental 
Exemptions Based on Federal and 
State Sovereignty 


Statement is made as to constitutional amendments 
proposed in Senate Joint Resolutions Nos. 5 and 154 


By G. AARON YOUNGQUIST** 


NHERE ARE pending in the United States 
Senate two joint resolutions—Nos. 5 and 154— 
proposing amendments to the Constitution. 

The first would give the United States power to tax 
income from securities issued by or under authority 
of any state and reciprocally would give each state 
power to tax income from securities issued by the 
United States, in both cases after ratification of the 
amendment and without discrimination against such 
income. The second would, in addition, give the 
United States power to tax the compensation of state 
officers and employees. The compensation of fed- 
cral employees is not subjected to state taxation, but 
if the amendment is proposed it will undoubtedly 
be expanded to so provide. 


Prior Proposals to Remove 
Exemption of Public Securities 


ROPOSALS to remove exemption of public 

securities have in the past been made or sup- 
ported by Secretaries of the Treasury Glass, Mellon 
and Morgenthau, Presidents Harding and Coolidge, 
President Hoover, while he was Secretary of Com- 
merce, the National Tax Association, the Chamber 
of Commerce of the United States, the National 
\ssociation of Real Estate Boards, the American 
karm Bureau Federation, and other important 
organizations. 

Roswell Magill, Under Secretary of the Treasury, 
told the Senate Committee last August that the issue 
of tax-exempt securities results in a serious impair- 
ment of the effectiveness of the progressive income- 
tax system adopted by the federal government and 
by a number of the states, and that the Treasury 
Department approved the resolution and also the 
reciprocal right to tax the compensation of federal 
and state employees. 


‘Statement before the Tax Clinic of the American Ba: 
at Kansas City, Mo., Sept. 28, 1937. 

* Former Attorney General of Minnesota; former Assistant Attorney 
General of the United States; member, American Bar Association's 
Committee on Federal Taxation. 
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Amount of Public Securities 
Outstanding—Number and 
Compensation of Public Employees 


HAVE GATHERED from various sources such 

information as is available concerning the amount 
of public securities outstanding and the number and 
compensation of public employees. I think they are 
reasonably accurate. Any reference to a state 
includes its local subdivisions. The figures are as 
follows: 


Public securities wholly or partially tax-exempt 
as of June 30, 1936 


Total 
Se ee ee ee ete ek SORE pies $20,000,000,000 
Federal ..... ee ee. $33,000,000,000 
Federal instrumentalities ... 11,000,000,000 44,000,000,000 
$64,000,000,00:) 
Net 
(Excluding securities held by U. S. or in sinking funds) 
oe . .$17,000,0°0.000 
Federal . 37,000,000,000 
$54,000,000,000 


Of the $64,000,000,000 total, $38,000,000,000 is 
wholly exempt and $26,000,000,000 partially exempt. 
Number of public employees as of 


April, 1937 
Federal Employees 





fa) 719,000 

In District of Columbia 124,000 843,000 

oo re re ree 317,000 
1,160,000 
State and Local Employees 2,480,000 
Totat Public Baiptovecs ~ 3,640,000 


Compensation of public employees as of 1935 


Federal $2,000.000,000 
State 3,670,000,000 
$5,670,000,0C0 


All figures relating to number and compensation of 
public employees exclude work relief. 
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The staff of the Joint Committee on Internal Rev- 
enue Taxation has estimated that the added annual 
revenue to the federal government from securities 
now exempt would be about $160,000,000 and that 
from state salaries about $45,000,000. No estimates 
of additional revenues to the states are available. 


The amendments do not contemplate a tax on the 
securities themselves but only on the income, and 
apply to securities issued after ratification and not 
to those then outstanding. Whether the income of 
outstanding securities could be taxed presents an 
interesting question and would depend upon the ap- 
plication of the prohibition in Article I of the Con- 
stitution against a state’s impairing the obligation 
of contracts, the due process clause of the 5th 
Amendment applicable to the federal government, 
and the due process clause of the 14th Amendment 
applicable to the states, to agreements for exemption, 
whether they are found either in a statute or in the 
bond itself. Where no such agreement exists there 
would seem to be no legal obstacle, whatever the 
moral considerations, to a sovereign’s taxing the in- 
come from its own bonds, and there would seem to 
be no obstacle in either case to one sovereign’s tax- 
ing the income from securities issued by the other. 


The Immunity of 
Federal Instrumentalities 


EDERAL instrumentalities were held immune 

from state taxation in McCulloch v. Maryland 
(4 Wheat. 316), decided in 1819. The exemption 
was made reciprocal in 1870 when the Supreme 
Court held in Collector v. Day (11 Wall. 113) that 
the United States could not tax a state officer, and 
in 1895 in the Pollock case (157 U.S. 429) the court 
specifically held that the federal government could 
not tax income from securities issued by a state. 
Since that time there have been numerous decisions 
on various phases of the reciprocal exemption. 


The Dravo Case 


VERY INTERESTING development during 
the present month was the filing of a brief by 
the Attorney General of the United States upon invi- 
tation of the Supreme Court as its friend in the case 
of James v. Dravo Contracting Company, No. 3 on the 
calendar. The case involves the question whether a 
state may impose a tax on the gross receipts of one 
who has taken a federal contract. The Depi irtment 
of Justice has generally not taken part in cases 
where individuals have asserted federal amen 
against state taxation, but it has consistently sought 
to narrow exemptions from federal tax by those 
claiming exemption as agents or instrumentalities of 
the states. The position taken by the government 
in the Dravo case is that “any tax should be held 
valid which is imposed upon the contractor rather 


than the sovereign, which does not discriminate 
against the sovereign, or does not affect the perform- 
ance of the project in any way, as distinguished from 
its cost.” Of course the case does not directly involve 
the immunity from state taxation of the compensa 
tion of regular officers and employees of the United 
States or of income from securities issued by it, but 
it has a very important bearing on the question of 
how far the sov ereign immunity will be extended. 
The government’s brief contains an excellent review 
of the decisions, contains computations and estimates 
of the increase in revenues that would result from 
exempting from tax, sales made to the respective 
sovereigns, and, on the other side, an estimate of the 
increase in tax revenues. The brief will prove inter 

esting to any one who has an excuse for reading it. 


Arguments Pro and Con 


N FORMER years when practically all of the 

states were without income tax laws of their own, 
they naturally objected to such a proposal on the 
ground that the federal government would be the 
only beneficiary. The fact that nearly three-fourths 
of the states (the number necessary to ratification) 
now have income tax laws of their own may change 
the view. Their expectations of added revenue 
should, however, be tempered by the fact that as of 
June 30, 1936, some $17,800,000,000 of federal securi- 
ties and $2,800,000,000 of state securities were hell 
by banks, and undoubtedly the greater part of these 
securities are held by national banks which are subject 
to taxation by the states only to the extent permitted 
by Congress. 


Many arguments have been made pro and con. 
The opponents claim that the increase in interest 
rates resulting from the removal of the exemption 
will more than offset the increase in tax revenues. 
The proponents, pointing to the experience of other 
countries and to the slight difference in market 
value between securities wholly exempt and _ par- 
tially exempt, answer that security is the primary 
consideration of the investor in public bonds and 
that the removal of the exemption will make very 
little difference in interest rates. Other arguments 
are: The issuance of public bonds should be discour- 
aged because cheap money induces extravagant ex- 
penditures and creates unfair competition between 
publicly owned activities and private industry. 
Money invested in public securities is “static” capital 
which, if diverted to investment in private securities, 
would stimulate business and industry. A reason of 
a different type is that the exemption permits per- 
sons of wealth to escape taxation altogether and 
gives a financial advantage to public employ ees over 
private employees, and that the combination of these 
two factors creates dissatisfaction and resentment in 
the taxpaying public. 


For discussion of the legal phases of the proposed 
amendments I refer you to the Government’s brief 
in the Dravo case and to an excellent article by 
Mr. Lewinson in the September issue of the meri- 
can Bar Association Journal. 


November, 1937 
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Changes in the 


Minnesota Income Tax 


Important differences in the old and 


new laws are indicated 


By C. E. BASHE* 


N A long drawn-out special session of the 

Minnesota Legislature, characterized by much 

fireworks, a new income tax bill became law. 
The House of Representatives, imbued with the idea 
of avidly enriching the fisc, favored drastic increases 
in the tax rates but apparently lacked the sales 
ability of Samuel Johnson, the famous lexicographer, 
who advertised such a prosaic thing as a brewery 
with the statement that it offered the “potentiality 
of wealth beyond the wildest dreams of avarice”. 
The Senate demurred, and the bill that finally 
emerged as a compromise measure carried maximum 
rates of 10% on individuals and 7% on corporations. 
Passed as an amendment to the Income Tax Act of 
1933, the new statute changed many of the provi- 
sions of the original one. I shall explain briefly the 
most important of these revisions. 

Subsection 1 (a) defining the term “person” was 
expanded to include corporations where the context 
requires it. This had been assumed in administra- 
tion of the old law. A new subsection (dd) was 
added in clarification of the privilege tax and pro- 
vided that the existence of a domestic corporation 
shall be deemed the exercise by it of the privilege of 
existing as a corporation; and the grant to any 
foreign corporation of the right to engage in trans- 
acting local business shall be deemed the grant to it 
of the privilege of transacting such business in cor- 
porate or organized form. 

Section 2 of the original act was rewritten to im- 
pose only the privilege tax, leaving the imposition 
of the income tax to Section 3. In the original act 
this latter section imposed the income tax on cor- 
porations only in cases where their business within 
Minnesota consisted exclusively of interstate com- 
merce. Some large foreign corporations, whose 
business consists of a combination of foreign and 
interstate commerce, or exclusively of foreign com- 
merce, operate in Minnesota. These corporations 
were without the pale, as the statute failed to pro- 
vide for their taxation. This casus omissus was cor- 





* Accountant and Tax Consultant, Minneapolis; formerly head of the 
Minnesota State Income Tax Department. 
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rected by the amending act. Section 4 


Likewise, 
was rewritten by more clearly defining the circum- 
stances giving rise to the assessment of the privilege 
tax. 

One of the important changes made by the new 
act was in Section 5, dealing with exempt corpora- 


tions and organizations. Insurance companies are 
no longer exempt from the tax, except farmers’ 
mutual insurance companies organized and existing 
under Minnesota laws, and certain credit unions. 
Corporations engaged in the business of lending 
money to home builders for home building purposes 
are no longer exempt. This includes building and 
loan associations which, however, are granted a 
special credit that will be explained later herein. 
The broad exemption of income from home loans in 
the original act resulted in a number of corporations 
escaping taxation in Minnesota, even in cases where 
they lent most of their funds to home builders out- 
side the state. It was generally felt that this pro- 
vision if literally construed might be held by the 
courts to be unconstitutional. Subsection 5 (h) of 
the original act, exempting co-operative farmers’ 
and fruit growers’ organizations, was completely re- 
written as Subsection (9) and is substantially iden- 


tical to the like provision of the Federal Revenue 
Act of 1936. 


Changes in Rate Structure 


ECTION 6, imposing the rates of tax, was com- 
pletely rewritten to provide for a flat rate of 7% 

on the income of corporations for the calendar years 

1937 and 1938 and 6% thereafter, and by i imposing a 


tax on individuals on a graduated progressive basis 
as follows: 


First 


$1,000 1% 
Second ; 1,000 2% 
Third :.. 1,000 3% 
Fourth .. 1,000 4% 
Fifth . 1,000 5% 
Sixth and Seventh. . 1 000 6% 
Eighth and Ninth 1,000 + 101 A 
Over $ 9,000 to a re err 
Over $12,500 to venues re 9% 
Over $20,000 .... Sey ree eae ee ..10% 
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These are somewhat drastic increases, especially in 
the cases of individuals and small corporations. <A 
corporation with taxable net income of $10,000 will 
pay 275% of what it formerly paid, even after allow 
ing the maximum credit for property and payrolls 
in this state under Subsection 6 (c) 4, while a cor 
poration similarly situated with taxable net income 
of $100,0C0 will pay 132% 

The head of a family, with 3 dependents, with a 
taxable net income of $3, 000, will pay 600% of what 
he formerly paid, whereas that same person with a 
$10,000 taxable net income would pay 320% as com- 
pared to his tax under the old law, and with a tax- 
able net income of $100,000 he would pay 200% of 
his former tax. These comparisons would be in 
fluenced to the extent that any part of the income 
is from dividends. The personal credits and credits 
for dependents are now allowed on the basis of a 
flat deduction from the amount of the tax as follows: 


For unmarried individuals, estates and trusts $10 

For married individuals, living with husband or wife, 
and heads of households $30 

For dependents (each) . 5 


Subsection 6 (c) 4 of the new act allows a special 
credit against the tax due from corporations. This 
credit is computed by applying to such tax a fraction 
equal to one-tenth of the average ratios of the fair 
value of tangible property owned and used in 
Minnesota and the payrolls in this state to the total 
of such tangible property and payrolls everywhere. 
I-xclusions from the definition of tangible property 
are as follows: 

Cash on hand or in bank, shares of stock, notes, bonds, 
accounts receivable or other evidences of indebtedness, 
special privileges, good will, or property the income of 
which is not taxable or is separately allocable. 

This new credit favors corporations the preponder- 
ance of whose property and payrolls are located in 
Minnesota. It was designed to encourage home in- 
dustry. Both the Commission and the taxpayer are 
in a fair way to encounter considerable difficulty in 
the interpret ition of this new provision. The words 

“fair value” as applied to tangible property have not 
been defined by the act. The term “fair market 
value” in the original act was defined in the Regula- 
tions, wherein it was accorded the same definition as 
that recognized by the Federal Revenue Act and 
Regulations. This is the nearest approach to the 
term “fair value,” but the question may well be 
raised as to whether the Legislature intended “fair 
value” to represent the equivalent of “fair market 
value,” for had such been the case it would naturally 
be assumed that the latter term would have been 
used. There appears to be no definition for “fair 
value” in Minnesota tax history. For the purpose 
of ad valorem taxes the term “true and full value” 
has been defined as the usual selling price at the 
place where the property to which the term is ap 
plied shall be at the time of assessment; being the 
price which could be obtained therefor at private 
sale, and not at forced or auction sale.1. The history 
of ad valorem taxes in Minnesota is fraught with 
the difficulties encountered in interpreting the term 
“true and full value.” In a long line of cases the 
Minnesota courts have been inclined to define this 


'Mason’s Minnesota Statutes, 1927, Par. 1980. 


term as tantamount to “fair market value.” * Deci 
sions have been handed down in public utility cases 
for rate-making purposes in which the exact term 
“fair value” has been defined, but that field is foreign 
to taxation.”. In a case involving an excise tax on 
corporations measured by the “fair value” of their 
capital stock the term was defined as the exact 
equivalent of “actual value.”* This seems to beg 
the question. Idle property, at least that located in 
Minnesota, would be eliminated from the fraction. 
lt is probable that the state will use the same values 
in the property fraction as those which form the 
basis for depreciation, obsolescence and depletion, 
irrespective of whether they represent cost or fair 
market value. 

The term “wages and salaries” needs elucidation. 
Distinctions between employees and independent 
contractors for the purpose of the social security 
taxes will have their influence. Aside from its ad- 
ministrative difficulties, this credit for corporations 
with properties and payrolls in Minnesota will not 
result in a substantial amount in most cases. Its 
constitutionality may be questioned on the grounds 
that the Legislature used its power of classification 
of taxable subjects arbitrarily or in a discriminatory 
manner. It is not likely however, that such a con- 
tention would prevail, as the Minnesota Supreme 
Court held in the case validating the original Minne 
sota Income Tax Act that the provision of Section 
1, Article 9 of the Minnesota Constitution, providing 
that taxes shall be uniform upon the same class of 
subjects, is of no more restrictive effect upon the 
Legislature’s power to tax or classify than is the 
clause in the Fourteenth Amendment to the Consti- 
tution of the United States which prohibits a state 
from denying to any person within its jurisdiction 
the equal protection of the laws.° 

Section 6 provides for a credit in the case of in- 
surance companies equal to any taxes based on 
premiums paid by them during the taxable period 
by virtue of any Minnesota law except the surcharge 
on premiums imposed by Chapter 53 of the Extra 
Session Laws of 1933. This credit will greatly re- 
duce and in some cases eliminate the income tax on 
insurance companies. 


Section 6 also contains a new prov ision prorating 
the credits allow ed therein on a time basis in cases 
where the taxpayer’s status changes during the course 
of the taxable year. 

Sections 7 to 11, inclusive, remain unchanged. 

Section 12, dealing with exclusions from gross in 
come, has been amended i in Subsection (c) to include 
in gross income for the taxable year amounts re- 
ceived under annuity or endowment contracts up to 
3% of the aggregate premiums or consideration paid. 
Excess amounts are excluded from income until the 
aggregate thereof equals the loss or gain basis pre 
scribed for annuities. This provision is substantially 


2 State v. Russell-Miller Milling Coe. (31) 235 N. W. 22: In re Pot 
lach Timber Co., 160 Minn. 209; State v. Fritch, 175 Minn. 478; State z 
Wether, 188 N. W. 598. 

3 Citizens’ Gas Co. of Hannibal v. Public Service Commission of Mis 
souri, (D. C.) 8 F. (2d) 632, 633; Idaho pl Co. mi Thompson, 
(D. C.) 19 F. (2d) 547, 566; City of Rochester v. N. , State Rep.. 
452, 458. 

4 Central Union Trust Co. of N. Y. tv. Edwards, (C. C. A.) 287 F. 324 


5 Reed v. Byjornson et al., 191 Minn. Rep. 254, 270. 
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in conformity with the comparable provision in the 
Federal Revenue Act of 1936, except as to the in- 
iluence of the effective date of the original act. 


Section 13, defining deductions from gross income, 
has been amended to limit the losses from wagering 
transactions to the extent of the gains from such 
transactions. It also defines more clearly the specific 
expenses of sickness and accidents which will be 
allowed as deductions from income. This was found 
necessary, as the original provision was couched in 
such general terms that taxpayers were claiming 
deductions for everything from new eye-glasses to a 
trip around the world. 


Net Loss Section Repealed 


ECTION 13-1, which is known as the “net loss” 

section, has been repealed. This is an important 
revision as a substantial percentage of all corpora- 
tions reporting to Minnesota in recent years sus- 
tained net losses. 

Section 14, defining unallowable deductions, has 
been amended through the addition of a new subsec- 
tion disallowing losses from sales or exchanges of 
property between members of a family or between 
an individual and a corporation in which the in- 
dividual owns a controlling interest. This provision 
is similar to that contained in the Federal Revenue 
Act of 1936, except that the state provision has been 
expanded to prohibit losses on such transactions be- 
tween any person or corporation and a trust created 
by him or it, or of which he or it is a beneficiary. 
The subsection closes with a saving clause provid 
ing that such losses shall be allow ed : as deductions if 
the taxpayer shows to the satisfaction of the Com- 
mission that the transaction was bona fide and for 
a fair and adequate consideration. 

Sections 15 and 16 remain unchanged. 

Section 17, which defines the types of transactions 
on which no gain or loss shall be recognized, has been 
completely rewritten. With the exception of minor 
changes, it is now an exact counterpart of the com- 
parable section in the Federal Revenue Act of 1936, 
even as to the date used in Subsection 17 (a) (6)(B) 
which date apparently was intended to be Decem- 
ber 31, 1936. 


Section 18, defining the basis for determining the 
gain or loss from sale or other disposition of prop- 
erty acquired on or after January 1, 1933 (the effec- 
tive date of the original act) has been amended by 
rewriting Subsections (e) and (f). The context of 
Subsection 18 (e) corresponds to Subsection 113 
(a)(6) of the Federal Act, except as to dates. Sub- 
section (f) corresponds to the Federal Subsection 
113 (a) 15. Three new subsections were added to 
Section 18 which are counterparts of Subsections 
113 (a) (7), (8) and (9) of the Federal Act. 

Section 19 of the original act, defining the basis 
for determining the gain or loss from the sale or 
other disposition of property acquired before January 
1, 1933, was somewhat ambiguous. It provided for 
the comparison of the fair market value of the prop- 
erty on January 1, 1933 with its cost to the taxpayer. 
In the case of depreciable property the taxpayer was 
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in a quandary, as one would be unable to determine 
from the context whether the cost should be defined 
as the original cost or that figure less depreciation 
and obsolescence sustained prior to January 1, 1933. 
This subsection as rewritten includes a provision for 
recognition of changes in the property value prior 
to January 1, 1933. There is now no doubt but that 
the depreciated or adjusted cost should be compared 
with the fair market value in the process of selecting 
a loss or gain basis. Section 19 originally did not 
define cost with respect to property acquired by 
gift, devise, bequest or inheritance, or by the estate 
of a decedent from such decedent. The amended 
section now provides that the basis in such cases 
shall be that prescribed by Section 18. Taxpayers 
generally have failed to take advantage of the op- 
portunities offered by Section 19 in the utilization 
of fair market values. Such lassitude is difficult to 
comprehend in view of the great body of precedents 
developed under federal practice. 


Capital Net Loss Limitation 


ECTION 20 of the original act prescribes the 

basis to be used for the computation of deprecia- 
tion, obsolescence and depletion. The Legislature 
tacked on two new subsections limiting losses from 
sales or exchanges of capital assets to a net amount 
of $2,000 in excess of the gains from such sales or 
exchanges. These provisions are counterparts of 
like sections in the Federal Act. 

Section 21, the dividend section, has been amended 
through the addition of a sentence at the end of 
Subsection (c), providing that a dividend shall be 
deemed a stock dividend only if made in stock of 
the same kind or class as that with respect to which 
it was distributed. Subsection (d), which deals 
with distributions in liquidation of corporations, has 
been amended to include a definition of “complete 
liquidation” which is exactly like that contained in 
the Federal Act. 

Section 22 remains unchanged. 


Only one change has been made in Section 23, 
which defines the principles governing the assign- 
ment or allocation of gross income. Subsection (d) 
thereof has been amended to place emphasis upon 
the inclusion of income from intangible property 
employed in a business in the total income subject 
to apportionment. The manner in which this re- 
vised subsection is drafted tends to indicate the 
necessity for the recognition of Section 25 (the sales 
or gross receipts fraction) in the apportionment of 
income. Section 23 in general continues to be a 
source of much apparent uncertainty to both the 
taxpayers and the State. For instance, the Com- 
mission has essayed no definition of what consti- 
tutes the “holding” of property. Likewise, the term 
“domicile” as recently interpreted by the state 
demonstrates a tendency on its part to now construe 
that word in line with the construction accorded it 
in recent decisions involving ad valorem property 
taxes, wherein an inclination has been shown toward 


® Wheeling Steel Corp. v. Fox et al., 56 S. Ct. 773, decided May 18, 
1936; First Bank Stock Corp. v. State of Minnesota, S7 Ss. Ci 
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recognition of a commercial domicile.” This sub- 
ject is of vast importance. Its connotations are far- 
reaching, for the general acceptance in the field of 
income tax of a “commercial domicile” as dis- 
tinguished from the legal fiction, would greatly in- 
fluence the amount of taxable income in many Cases. 
Thus far, the bulwarks of the legal fiction have pre- 
vailed against onslaughts, such as in the Wisconsin 
case involving efforts by that state to domesticate 
a foreign corporation in order to reach the income 
from its intangibles.’ 

Section 24, which specifies the extent to which 
deductions shall be permitted, has not been revised. 
The ratio described in Subsection (b) thereof is in 
need of revision, as the denominator of the fraction 


fails to include income apportionable to Minnesota 
under Section 25. 


Allocation of Income within and without 
Minnesota 


ECTION 25, covering the statutory sales frac- 
.) tion, has also been left untouched. This section 
has been a bone of contention ever since the original 
law was enacted. During the recent special session 
of the Legislature there was considerable hue and 
cry for a new statutory fraction that would include 
other factors besides sales. Some support was 
found for a three-way fraction comprised of the 
factors of sales, property, and payrolls, but the legis- 
lative committees felt that Section 26 enabled the 
Commission to use such a composite fraction where 
the occasion demanded it and apparently saw no 
necessity for making its use mandatory. The tend- 
ency on the part of the state to resort to Section 26 
rather than use the statutory sales fraction has made 
Section 25 of little utility in the administration of 
the tax law. The state has shown a leaning toward 
the three-way formula, but thus far has not 
promulgated a standard fraction, thus preserving its 
prerogatives under Section 26, This latter section, 
which gives the Commission the right to use other 
methods than those specifically prescribed in the 
statute for the allocation of income to Minnesota. 
has been somewhat revised by reference to the use 
of the separate accounting method where the statu- 
tory fraction is deemed inequitable. If neither the 
statutory fraction nor separate accounting properly 
reflects the income assignable to Minnesota, the 
Commission may resort to other methods. It is 
extremely doubtful that this revision has changed 
the real substance of Section 26, as the Commission 
had the same power under the original act and 
could always resort to a special method of allocation 
in the individual case, the burden being upon the 
taxpayer to show that the Commission’s method is 
improper. Theoretically, the taxpayer could attempt 
such a showing even under the original draft of 
this section. Separate accounting has received con- 
siderable recognition by the state, but its ramifica- 
tions are so varied and extensive that no definite 
rules have been evolved as to treatment of specific 
cases. 


7 Newport Company et al. v. Wisconsin Tax 
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Dividend Credit Eliminated 


HE personal credits and credits for dependents 

in Section 27 have been repealed, as those 
credits are now deducted directly from the amount 
of the tax. The specific credit of $1,000 for corpora- 
tions remains, as well as the deduction for dona- 
tions. The important dividend credit of Subsection 
(g) has been eliminated except in the case of divi- 
dends received by a corporation from another cor- 
poration in which the recipient owns 80% or more 
of all the voting stock. The elimination of the in- 
dividual dividend credit will result in a substantial 
amount of new revenue for the state. The dividend 
credit section was extremely involved and difficult 
to administer.» A new Subsection (d) has been 
added to Section 27, which allows a credit to each 
building and loan association, organized and exist- 
ing as such under Minnesota laws, such credit being 
of an amount equal to the interest and dividends 
paid during the taxable year to its members as such. 
The object of this provision is to influence distri- 
butions into the hands of members. 


Subsection 28 (f), providing for dividend credits 
to legatees, heirs and beneficiaries, has been repealed 
in conformity with the elimination of the dividend 
credit in general. 

Section 29 remains unchanged. 

Subsection 30 (c), dealing with credits for mem- 
bers of a partnership, has been revised for the same 
purpose as Section 28 (f). 

Section 31 remains unchanged. 

Section 32 remains unchanged. Subsection (c) 
thereof, relating to the filing of consolidated state 
ments and returns, has occasioned considerable dis- 
pute as to whether it is mandatory upon the Commis- 
sion to accept a consolidated return where all of the 
tests prescribed therein are met by the taxpayer. ‘The 
attitude of the Commission thus far has been that 
the allowance of a consolidated return is a preroga- 
tive which it may exercise at its discretion. The 
question will likely be settled by litigation in the 
not too distant future. 


Three new sections have been added immediately 
following Section 32, known as Sections 32-1, 32-2 
and 32-3 


Section 32-1 regulates the computation of tax 
where a portion of the taxpayer’s year falls under 
both the old and the new law. This is in conformity 
with the federal practice. 


Section 32-2 prescribes the method for determin- 
ing the taxable net income of insurance companies. 
Briefly the method is as follows: 

First, there is determined the ratio which the 
gross premiums collected by the company, during 
the taxable year, from old and new business within 
this state bears to the total gross premiums col- 
lected by it from the entire old and new business. 
Next, the net income shown by the company’s fed- 
eral income tax return under the Revenue Act of 
1936 is adjusted by adding thereto the amount of 
any taxes on premiums paid by the company under 
Minnesota laws (except the surcharge imposed by 





8 See Bashe, “Income Taxation in Minnesota,” Tie 
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Chapter 53 of the Extra Session Laws of 1933) 
which were deducted from gross income in arriving 
at the net income for the purpose of the federal 
return. The ratio as determined above is applied 
to such adjusted income, and the result is the tax- 
able net income in Minnesota. 


Section 32-3 singles out investment companies for 
special treatment. Again, the Legislature resorted 
to the federal income tax law as the basis for de- 
termining the amount of income subject to appor- 
tionment. The ratio to be applied to such amount 
is ascertained by constructing a fraction the numerator 
of which is the aggregate of the gross payments 
collected by the company upon old and new invest- 
ment contracts issued by the company and held by 
residents of Minnesota. The denominator of the 
fraction is the total amount of such gross payments 
so collected from business done everywhere. The 
definition of “investment company” is controlled by 
Section 7771 of Mason’s Minnesota Statutes for 
1927, and the term “investment contract” includes 
bonds, shares, coupons, certificates of membership, 
or other evidences of obligation or agreement issued 
by the investment company. This special treatment 
of investment companies results from the complica- 
tions experienced in allocating income. In some 
cases, the income is derived partly from sales of 
certificates, through offices located within and 
without the state, partly from investments of the 
proceeds in tangible property situated without 
Minnesota, and partly from intangibles. 

Section 33, defining who shall make returns, has 
been completely rewritten. The requirement with 
respect to individuals is the same as in the original 
act. Those acting in a fiduciary capacity are now 
required to file returns if the taxable net income of the 
principal is in excess of the amount on which a tax 
at the specified rates would exceed the specific credit, 
or if the gross income exceeds $1,000. It also re- 
quires a corporation to file a return if its taxable 
net income exceeds $1,000, or if its gross income 
exceeds $5,000. This latter provision is not suf- 
ficiently inclusive, as there are many corporations 
with gross incomes under $5,000 whose books show 
a net loss due to the deduction of questionable items. 
These corporations are not required to file returns. 

\ new Subsection (a) has been added to Section 
34, making the new act effective from and after its 
passage, but in computing taxes it is retroactive to 
January 1, 1937. Liabilities incurred for taxes, in- 
terest and penalties prior to the passage of the act 
remain in full force and effect. 

Sections 35, 36 and 37 remain unchanged. 

Section 38 (b), requiring returns of information 
at the source, now definitely requires returns of in- 
formation in all cases where any payments are 
made to any person or corporation in excess of 
$500 on account of rents, interest or dividends, or 
in excess of $1,000 on account of wages, salaries or 
commissions. It also requires returns of payments 
made to political employees in excess of $750 for 
wages or salaries. The Commission may also re- 
quire persons acting in a fiduciary capacity to sup- 
ply information required for the assessment and 
collection of the tax. 
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Section 39, which governs the dates on which re- 
turns must be filed, now gives the Commission au- 
thority by general regulation to require tentative 
returns in cases of extension of time for filing regu- 
lar returns. Such tentative returns must be ac- 
companied by payment of the tax computed on the 
basis thereof. 


Sections 40 to 43 remain unchanged. 


Section 44 now provides for the filing of cor- 
rected returns within 10 days after demand by the 
Commission in any case where the taxpayer failed 
to file the return within the prescribed time or made 
an incorrect return. 


Section 45 remains unchanged. 


Section 46, controlling the limitation on the as- 
sessment of taxes, has been completely rewritten. 
It now provides for assessment of the taxes within 
three years after the return is filed instead of the 
two-year period provided in the original act. There- 
fore, the state must complete all its audits within 
three years from the date the return is filed. How- 
ever, Subsection (b) of the original act, providing 
for waivers, was not specifically repealed, although 
it is likely that the Legislature will do so at the next 
session. This appears to have been an oversight. 
A new Subsection (b) has been inserted, providing for 
assessment of the tax within 18 months after written 
request therefor is made by the fiduciary representing 
the estate of a decedent. Requests may also be made 
by a corporation contemplating dissolution during 
such 18 months’ period. Dissolution must be begun 
in good faith before the expiration of that period 
and must be completed. Subsection 46 (c) now pro- 
vides for the assessment of the tax at any time 
within 5 years after the return is filed in any case 
where the taxpayer omits from gross income an 
amount properly includible therein which is in ex- 
cess of 25% of the gross income stated in the return. 
The time when a taxpayer’s liability may be definitely 
settled through limitation is enshrouded in great un- 
certainty, due to this provision. 

Sections 47 and 48 remain unchanged. 


Section 49 now prescribes a penalty of 10% of 
the amount of tax remaining unpaid where any por- 
tion of the tax is not paid within the time specified 
in the act. Such unpaid tax and penalty bear in- 
terest at the rate of 6% per annum from the date 
originally set for payment of the first installment. 
The original act failed to provide for the addition 
of interest upon additional assessments from the 
due date, but interest was paid on refunds from 
the date of payment of the tax. The result was an 
inequity which is justifiably corrected in the new 
act. This section had its teeth further sharpened 
through the addition of a provision characterizing 
willful failure to make a return or willfully making 
a false return as a felony. There is no punishment 
prescribed in the act for felony. General statutes 
impose punishment by imprisonment in the a 
prison or in a county jail for not more than 7 years, 
by a fine of not more than $1,000, or both. o 


Section 50, governing the administration and en- 
forcement of the act, contains a new clause requir 
(Continued on page 694) 
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New England State Tax Officials Hold 
Twenty-fifth Annual Conference 


Economy forms the key-note 
at tax convention and necess- 
ity for an awakened public 
tax consciousness is urged 


By LYNN CALLAWAY 


N SEPTEMBER 29 and 30, last, the New Eng- 
land State Tax Officials Association held 
their silver jubilee meeting in Hanover, New 

Hi ampshire. From Mr. Lynn C all: way (D: irtmouth, 


1939) writing in The Daily Dartmouth of September 
30, we quote the following: 


Swinging into action with a morning and afternoon ses- 


sion totaling more than seven hours, the New England 
State Tax Officials Association opened its twenty-fifth 
annual conference on taxation in the Little Theatre in 


Robinson Hall vesterday. With over a hundred delegates 
registered and more than a score of interested persons 
attending, the meetings were concerned with recent legis- 
lation and court opinions, methods for curbing local ex 
penditures, and the operation of state gift taxes. 

Following the election of Judge John R. Spring of New 
Hampshire to the chairmanship and Harold S. 
Massachusetts to the position of secretary 
nominations and resolutions were appointed. 

Governor Francis P. Murphy of New Hampshire was 
unable to attend to personally deliver his address of wel 
come but sent a letter which was tabled for reading at the 
evening banquet. 


Lyon of 
, committees on 


“Open Season on Firms” 
NOMMISSIONER ERWIN M. HARVEY of Vermont 


set the tone for the morning session when he stated 
that the coming year was apt to be “an open season on 
firms and trust companies.” Continuing in a predicting 


vein, Commissioner Harvey declared that there could be 
no simple plan of taxation until “the legis!atures stop 
saying ‘if’,” 

The morning discussion was devoted to reviewing the 


general rise in taxes with specific mention of the cigarette 
and alcoholic beverage taxes in Vermont and Connecticut. 

Commissioner Henry F. Long of Massachusetts reviewed 
the establishment of the new five man appellate tax board. 
Discussing the change in the exemption section of the new 
law concerning industrial establishments, he declared that 
it was “amended to benefit the citizen towns.” 


Tax Income Rises 
Big moyeapinctgee~ HACKETT of Connecticut revealed 
that the one-mill tax on cigarettes was verv successful, 
yielding a return of $2,900,000 to the state. He also ob- 
served that it was expected to have a return of $2,800,000 
from the alcoholic beverage tax for this year as compared 
with a return of $2,300,000 during the last yearly period. 
Former Deputy Commissioner Seth T. Cole of New 
York spoke concerning the insurance taxes which had been 
changed from a net return basis to one of direct returns 
“The two-cent emergency tax on motor fuel,” he remarked, 
“has been continued as also has the milk tax.” The milk 
tax proceeds go for the advertising of milk throughout 
the state. 
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Judge Leahy 


ECLARING that there had been no 

legislation in the State of Rhode Island, Judge Edward 
L. Leahy, chief of the division of corporations for that 
state reviewed the raising of the gas tax from two cents 
to three cents for a period of one year. He also pointed 
to the appointment of a special committee, the purpose ol 
which is to revise the tax laws and make recommicndations 
for the raising of additional revenue. 


important tax 


Coming as the last speaker, Commissioner Harvey kept 
his audience wide awake and laughing as he discussed the 
open scason on firms. He also touched upon the adoption 


of a cigarette tax in the State of Vermont and a bill to 
raise $700,000 additional for distribution to towns. He 
declared that all results were gratifying insofar as the 


receipts went. 


Afternoon Session Late 


ac E afternoon session convened more than 45 minutes 
later than scheduled because of the prolongation of the 
morning discussions. Commissioner Long, presiding at the 
meeting, laid stress upon the fact that “We in New England 
are a unit” having common problems and common solu- 
tions. Introducing the subject of methods for curbing local 
expenditures, Commissioner Long said, “If communities 
were allowed to spend as they pleased, we, engaged in tax 
administration, feel that they would spend themselves into 
bankruptcy.” 

Leading the discussion was Judge Spring who declared 
that there were certain fixed expenditures over which the 
individual community had no control but which they were 
obliged to pay. Listing among these the town’s propor- 
tionate part of the state tax and of the county tax and 
certain school and highway appropriations, he stated that 
nearly 60 cents of every town tax dollar in New Hampshire 
went to this source. “At least fifty per cent of the taxes 
paid and raised in the local communities is absolutely fixed 
before the town meeting starts,” he asserted. Continuing 
this line of reasoning, he drew the conclusion that if any 
drastic cut in local expenses were to be made it could only 
come through the cooperation of the state government. 


“Economy” Forgotten 


YEW HAMPSHIRE legislators, like others, have for 
yy gotton the meaning of the word economy,” Judge 
Spring charged. The condition was due in part to political 
expediency, he declared. “However,” he continued, “a 
ereat part of the difficulty lies in the fact that the average 
legislator does not know the exact condition of the state 
finances.” On that fact the Judge blamed most of the 
difficulties which beset any attempt to cut down state 
expenditures. 


“T believe that a referendum on bond issues, such as 
Rhode Island has, would bea great check on the borrowing 


which the state does,” he reasoned. Concluding his re- 
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marks with the statement that an intelligent, awakened 
public opinion is needed, Judge Spring admitted that the 
major part of the county taxes which the towns had to 
pay were applied to relief which “looks as if it will be with 
us for a long time.” 


Awakened Public Opinion 


OLLOWING up the plea for awakened public opinion, 

Commissioner William H. Hackett stressed the fact that 
the state governments should compel the towns and cities 
to install uniform, understandable auditing systems con- 
ducted by disinterested, non-political persons. Only by 
competent administration and such an auditing system 
could come any considerable reduction in local expendi- 
tures, he said. 


Judge Leahy of .Rhode Islannd revealed that approxi- 
mately $5,000,000,000 was spent annually in local communities 
in the United States. “Because of the delinquency in tax 
payments,” he asserted, “many communities are facing 
insolvency.” 

“We have mortgaged our future,” he continued, “by piling 
bond issue upon bond issue.” He suggested that one solu- 
tion of the problem might be for the governors of New 
England to appoint a commission for the purpose of in- 
vestigating the problem of curbing local expenditures. “A 
careful study, a complete report plus the will of the public 
to reduce expenditures would result in a clearing of the 
atmosphere at least,” he continued. Without such meas- 
ures, the governments will go on spending and issuing 
bonds “as long as they are able,” he concluded. 


Drastic Action Needed 


ECLARING that “control from within, not from with- 


out, is the desire of the New England taxpayer,” Com- 
missioner Harvey of Vermont analyzed the possible penefits 
of state and local control over local expenditures. Reveal- 
ing that neither of the methods by itself was successful, 
he stated that a local control with the consent of an out- 
side body might be the best means of solving the situation. 
“A constantly mounting burden which has been carried 
over to the state from the towns,” necessitates some drastic 
action, he declared. 


Dr. Charles W. Gerstenberg of New York City discussed 
the operation of state gift taxes. “The reasons for the gift 
tax,” he stated, “were to prevent the successful evasion of 
income tax and estate taxes.” Concluding his technical 
description of the federal and state gift taxes now in oper- 
ation, Dr. Gerstenberg was submerged by a wave of ques- 
tioning which he answered. 


Lashing out at those in Washington who term certain 
state governments “horse and buggy government,” Charles 
J. Bullock, professor emeritus of Harvard stated at the 
banquet of the New England Association of Tax Officials 
held in Hanover Inn last night, “I have never heard of a 
horse—a good horse—running away and hitting a pedes- 


trian, but I greatly fear that the federal automobile will 
do just that.” 


Professor Bullock was the final speaker of an evening 
which had seen President Ernest Martin Hopkins of Dart- 
mouth welcome the Association to Hanover and Professor 
J. P. Richardson declare that he feared “the simplicity of 
destruction” in the attempts of centralizationists to draw 
the tax power to Washington. 


Hopkins Speaks 


bo. ASTMASTER JOHN R. SPRING called the meeting 
to order by expressing the regrets of Governor Francis 
Murphy of New Hampshire, that he was unable to be on 
hand to welcome the delegates because of pressing engage- 
ments. In presenting the first speaker of the evening, Judge 
Spring said that he had been trying to get President Hop- 
kins to speak at tax meetings for many years without 
success. “When the Association was deciding upon a place 
to meet for its silver jubilee convention, I thought that if 
Mohammed wouldn’t go to the mountain, I would bring 
the mountain to Mohammed and try to have the meeting in 
Hanover.” 


N. E. STATE TAX OFFICIALS’ CONFERENCE 657 


President Hopkins spoke brief words of welcome to the 
assemblage declaring that despite being a college president 
who was supposed to feel capable of talking about all things 
to all people he hesitated to appear before the meetings 
because “I do not want to talk about things to people who 
know more about them than I do.” 


“What Isa Just Tax . . .?” 


ROFESSING ignorance as to the tax problem and its 

possible solutions, the President posed the questions 
as to how taxation was to be made equitable, how the 
subsistence level was to be reconciled, and who was to 
figure what the subsistence level was. “What is a just tax 
on institutions such as the New England colleges?”’, he 
asked. “That question is facing Dartmouth today. This 
group probably may have some answer.’ 


After remarking that there is no hope in a “static mind,” 
the President closed his speech with the hope that “you 
will find inspiration in our midst.” 


Richardson Talks 


Te as his subject recent tax decisions of the United 
. States Supreme Court, Professor Richardson said that 
he was loath “to talk on the subject to a group of your 
type. I rush in like a fool where the angels, represented 
by President Hopkins, refuse to tread.” An occasional 
doubt had recently crossed his mind, he confessed, as to 
the real purpose of tax associations and tax conferences. 
“Is it perchance to get together for a good and lusty gloat 
at our expense, something like the banquet of college 
alumni whose team has just been hailed as the champion?” 
he inquired. (Professor Richardson’s address is reproduced 
in full at page 637 herein.) 

In introducing Professor Bullock, Judge Spring admitted 
that he was happy to have the opportunity because ‘he has 


more sound common sense—horse sense—than any Harvard 
man I ever saw.” 


Sketches Financial History 


B* IEFLY sketching the financial history of the United 
States from the time of the adoption of the consti- 
tution, Professor Bullock asserted that there has always 
been two classes of states—the paying states and the non- 
paying states. “When Alexander Hamilton assumed the 
debts of the states it was found, after everything had been 
totaled up, that there were six creditor states, including 
all four of the New England states, and seven debtor states,” 
he said. “The United States paid the creditor states but 
never collected from the debtor states. From the begin- 
ning Uncle Sam has been a poor collector,” was his 
observation. 


Asserting that the geographic sectionalism plus the equal 
representation of all states in the United States Senate 
had vastly influenced tax legislation in Washington, Bullock 
declared that giving a man a billion dollar project to 
develop caused his ideas to grow all out of proportion. “It 
is impossible,” he continued, “to have a sound financial system 
unless the government and the financial system are the 
same. If you have a central government then a central 
fivancial system will work, but a central financial system 
will never work in a federal government.” Professor Bul- 
lock closed his address by reasserting the fact that there 
were States that paid and states that didn’t pay. ‘There 
always has been, is now, and very probably always will be,” 
he concluded. 

The convention concluded with two sessions in the Little 
Theatre today. The 9 a. m. meeting discussed means for 
preventing tax evasion arising from the blending of taxable 
and non-taxable motor vehicle fuel and problems arising 
out of the use of warehouse receipts in connection with 
taxes upon alcoholic beverages. At 1:30 p. m., there was a 
debate on the question: Resolved, that a retail sales tax 
is desirable as a permanent part of a state tax system. The 
affirmative was upheld by Commissioner Henry F. Long 
of Massachusetts while Professor Lloyd P. Rice of Dart- 


mouth took the negative—Lynn Callaway in The. Daily 
Dartmouth. 
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further considers 


Tax Exemptions 


Part Illa 


Taxable Status of 
Public Property 


OR the purpose of determining its taxable 
F status, “public property” is held to be that 

which is publicly owned or is being used for 
public benefit by non-profit pzivate organizations.’ 
The most familiar examples of publicly owned prop- 
erty are jails and courthouses, while orphanages 
making no distinction between religious sects illus- 
trate the second group. 


Publicly Owned Property 


ECAUSE of our dual system of government, 


all property under public ownership falls into 
one of two broad groups. These are (1) federal 


property, and (2) property owned by state and local 
governmental units. 


‘ederal Property.—It is well settled law that prop- 
erty owned by the Federal Government or any of 
its agencies or instrumentalities which is used for 
forts, powder magazines, arsenals, dock yards and 
“other needful buildings” is under the exclusive 
jurisdiction of Congress and exempt from state and 
local taxation. There is a great variety of federal 
properties which have been held to come within the 
“other needful buildings” clause although in some 
instances, it has been difficult to follow the court’s 
reasoning.” 

It is important to notice that the only time prop- 
erty comes under the exclusive jurisdiction of the 
Federal Government is when it is condemned or pur- 





* Attorney at Law, Chicago. 
ry ogg v. Browning (1934) 192 Minn. 25, 255 N. W. 254. 
2 Art. 1, Sec. 8, Ch. 17, Const. of U. S. A complete discussion of this 


point var be found in a later article concerning the exemption of federal 
instrumentalities and agencies. 
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chased with consent of the state in which it is 
located for the purposes outlined above, or when a 
state expressly cedes a portion of its territory to the 
Federal Government for some public purpose and 
thereby gives up its jurisdiction entirely. In some cases, 
a state which cedes land for use as a national park, 
dam site or other purpose expressly reserves a cer- 
tain amount of its jurisdiction. For example, in 
1899, Congress dedicated the Mt. Rainier National 
Park and in 1901, the State of Washington ceded 
exclusive jurisdiction to the United States over this 
area, but reserved to the state government the right 
to “tax persons and corporations, their franchises 
and property on land included within the park.” 


In 1935, the State of Washington levied a total of 
over $3,000. in taxes against the Rainier National 
Park Company, a West Virginia corporation which 
had qualified to do business in Washington and 
maintained general offices and headquarters in 
Tacoma. This company sold supplies to tourists, 
employees of the Federal Government and also fur- 
nished accommodations and transportation to visitors 
in the park. It maintained an electrical generating 
plant and sold a certain amount of energy to the 
government’s National Park Service. 


The company contended that it was a federal 
instrumentality and refused to pay the state’s retail 
sales tax, business and occupational tax, highway 
transportation tax or public utility light and power 
tax. However, the federal court ruled that the com- 
pany must pay these taxes even if it was assumed 
to be a federal instrumentality. This decision was 
based on the fact that Washington had reserved 
broad powers of taxation to itself at the time the 
Mt. Rainier National Park area was ceded. Al- 
though in 1901, a direct tax on property was the 
only one permitted, the broad language used in the 
act of cession included a reservation of the right to 
impose other and different forms of taxation when- 
ever the provisions of the state constitution were 
amended and liberalized. Furthermore, the state 
could enforce these new taxes by levying against the 
company’s property.* 

Frequently, the United States purchases property 
for public but non-governmental uses, such as Na- 
tional Forests and wild life refuges. Although this 
property is tax exempt, both the state and federal 
governments exercise concurrent jurisdiction in other 
matters. Ordinarily this means that the state’s offi- 
cers may serve civil and criminal process within the 
limits of such areas when they concern matters of 
right occurring or acquired within the boundaries 
of the state but outside the limits of federal territory. 


Most states have enacted statutes phrased in gen- 
eral terms permitting the Federal Government to 
purchase land within their borders over which it 
shall have exclusive jurisdiction. According to a re- 
cent Oregon case, these statutes should not be con- 
strued as a complete waiver of the state’s sovereign 
rights. Unless it is otherwise expressly indicated at 
the time of purchase, the courts ought to assume that 
Congress intended both the state and federal gov- 
ernments to exercise concurrent jurisdiction.‘ 





3 Rainier Natl. Park Co. v. 
4 Atkinson v. State (1937) 


Martin, March 4, ry = 18 Fed. Supp. 481. 
P. 2d 13 


regon , 161, Rev’g. 62 














November, 1937 


In that case, the State of Oregon levied a tax 
upon the incomes and personal property of the con- 
tractors working on the Bonneville Dam Project. 
‘The defendants insisted that since the land on which 
the project was located was federal territory, the 
State of Oregon had no jurisdiction to tax any pri- 
vate property situated therein. Instead of accepting 
the argument that Congress had exclusive jurisdic- 
tion, the Court examined the methods by which the 
Federal Government had acquired this area and 
ruled that the evidence justified a finding that the 
state had not surrendered its powers to tax private 
property located within its borders. 

Some of the land had been purchased from private 
individuals on both sides of the Columbia River, but 
most of it had been part of the river bed and was 
taken over without any express cession on the part of 
either Washington or Oregon. The court recognized 
that the government has an undisputed right to reg- 
ulate commerce and navigation and that it may 
erect dams, docks and all other necessary structures 
in the beds of navigable streams. Although the soil 
underneath the high water mark belongs to the state 
government as a trustee for the public, it could be 
taken without its consent and without paying any 
compensation therefor. Nevertheless, it was decided 
that taking land in this way did not deprive the 
State of Washington of any of its sovereign rights 
and that it could exercise all of its legislative powers 
not expressly surrendered so long as there was no 
interference with the paramount authority of the 
United States in matters relating to the control of 
commerce and navigation. Therefore, both the in- 
comes and property of the defendants were taxable. 


Objections to Purchase 


N 1936, the activities of the Resettlement Admin- 

istration gave rise to a rather unique situation. 
It was proposed to move 750 families from indus- 
trial centers of New Jersey and neighboring states 
to a model community to be erected on a large tract 
of land which the Administration was about to pur- 
chase. The State of New Jersey had consented to 
this purchase but Franklin Township in Somerset 
County filed suit in the Federal Court of the District 
of Columbia to enjoin Rexford Guy Tugwell and 
other officials of the Administration from carrying 
out their plans. Franklin Township proved that if 
the purchase was consummated, it would lose ap- 
proximately 3/5 of all taxable real estate from which 
its sole income was derived. Furthermore, it would 
have the additional burden and expense of provid- 
ing roads and schools as well as police and fire pro- 
tection. 

The defendants retorted that a township had no 
authority to bring suits outside of the courts of its 
own state. However, under the circumstances, it 
was decided that the township was protecting its 
own rights as a governmental body from irreparable 
injury; therefore, it had sufficient interest to main- 
tain a suit for injunction in any court of the land. 
The question of the Federal Gov ernment’s power 
to purchase lands for resettling low income families 
was not passed upon; instead the court ruled that 
the broad terms of the enabling act were an uncon- 
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stitutional delegation of legislative powers to the 
President. 

Ordinarily, the purchase of land within a state for 
federal purposes is welcomed but because of its 
effect on the revenues of local governmental bodies, 
there has been a tendency to question the constitu- 
tionality of the Acts of Congress authorizing pur- 
chases for purposes not strictly within the lines of 
traditional governmental functions. Without enter- 
ing into a political or sociological controversy as to 
the advisability of such extensions of federal activ- 
ities, the Franklin Township case indicates a definite 
mode of procedure by which any municipal corpora- 


tion may assert its objections on constitutional 
grounds.® 


Condemnation 


NSTEAD of purchasing land pursuant to the 

methods outlined in Clause 17, Section 8 of 
Article One of the Constitution, the United States 
has the right as a sovereign government to condemn 
private property for public use upon payment of 
just compensation. All property taken in this way 
becomes exempt from state and local taxes. 

Until the recent decision in U. S. v. Certain Lands 
in Louisville,® it was asserted that broad powers of 
condemnation could be implied from the “General 
Welfare” clause. 

The decision in this case, however, restricted the 
Federal Government’s powers of condemnation to 
the taking of land for purely governmental purposes, 
such as post offices, forts, arsenals, lighthouses, 
dams and national highways. The court ruled that 
the eminent domain power did not confer the right 
to condemn property for slum clearance purposes 
even though existing conditions were admittedly a 
menace to public health and safety. This well- 
known decision brought to an abrupt end the first 
efforts of the present administration to promote low 
cost housing under governmental supervision. 

The case of Spolen v. Stewart’ decided in March 
of 1937 completes the Louisville decision by a ruling 
that conferring condemnation powers upon Municipal 
Housing Authorities is a valid and constitutional 
exercise of the state’s police powers. Furthermore, 
property taken over by a Housing Authority may be 
exempted from taxation if the state so decides. On 
the other hand, the Authority may be compelled to 
pay an annual sum in lieu of taxes. Each state has 
control of its own Municipal Housing Authorities, 
but under the recently enacted Wagner Housing Act, 
the Federal Government indirectly controls the ex- 
tent of tax exemptions granted. Section 10 (a) of 
the United States Housing Act of 1937 authorizes 
the U. S. Housing Authority to contract for the 
payment of annual subsidies to assist public housing 
agencies in maintaining low rents for their housirg 
projects. Tlowever, no such contributions can be 
made 


“* * * unless and until the state, city, county or other 
political subdivision in which such project is situated, shall 
contribute in the form of cash or tax remissions, general 
or special, or tax exemptions, at least 20% of (such) an- 
nual contributions * * *” 
; £1936) 85 Fed. 2d. 208. 

°C. 5. Certain Lands in Louisville, 18 Fed. 2d 684; 12 Fed. Supp. 


345; 9 Fed. Supp. 137. 
’ Spolen v. Stewart, Ky. —— 103 S. W. 2d 65. 
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Section 11 (f) provides for capital grants in lieu of 
annual subsidies, and imposes the same terms. 


Implied Exemptions 
BROAD limitation of the taxation of federally 


A owned property is based on the “implied exemp- 
tion” of A/cCulloch v. Maryland.* It was in that case 
that Chief Justice Marshall laid down the famous ruling 
that “the power to tax is the power to destroy” and 
that the “states have no power by taxation or other- 
wise, to retard, impede, burden, or in any manner 
control the operations of the constitutional laws 
enacted by Congress to carry into execution the 
powers vested in the general government.” The 
most important application of this doctrine has been 
in cases involving the taxation of property belong- 
ing to corporations and other agencies established 
by Congress for various purposes such as the 
H.O. L. C. and the R. F.C. Recently, there have been 
many cases concerning the right of the states to tax 
the salaries of the officers and employees of such 
“instrumentalities ;” in almost all of them the rule 
of McCulloch v. Maryland has been interpreted to 
forbid such taxation. All of these problems will be 
considered in a subsequent article. 


State and Municipal Property 
STATE or municipality may, but seldom does 
tax its own property. This would be little 
more than a futile gesture for the simple reason 


SVMUecCulloch 7 
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that it would be transferring funds “from one pocket 
to the other.” Moreover, since the revenue with 
which these taxes would be paid could be acquired 
only by new or higher taxes, the actual burden on 
private taxpayers would be increased rather than 
dlecreased. 

Within its own borders, every state government 
is considered the sovereign. Therefore, unless re- 
strained by explicit constitutional prohibitions, it 
may tax the property owned by counties, cities and 
other municipal corporations. The corollary to this 
rule is the firmly established principle that no sov- 
ereign may be taxed without its express consent by 
any of its subordinate units. Consequently, state- 
owned property cannot be taxed by: counties, cities, 
towns or other municipal corporations unless the 
state constitution permits it. 


Constitutional Provisions 


N EXAMINATION of the tax-exemption pro- 

visions in the forty-eight state constitutions and 
the Code of the District of Columbia discloses that the 
general rules governing the reciprocal exemptions 
of state and municipal property have been modified 
in three distinct ways. One group, consisting of 
twenty-one states and the District of Columbia spe- 
cifically says that “all public property” or that “all 
property owned by or belonging to the United States, 
this state, and cities, towns and other municipal corpo- 
rations shall be exempt.’ (Italics supplied.) These 
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Maryland, 4 Wheaton 316 (1819). provisions are mandatory and self-executing so that 
TABLE I | 
SUMMARY OF CONSTITUTIONAL PROVISIONS ON THE EXEMPTION OF PUBLIC PROPERTY Ha 
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Mandatory: Exempt | Permissive: Legis- N f | Property Is or May Be Exempted 
without further lature may exempt EE I} a 
legislation by general laws — Yes No 
Alabama Delaware | Arkansas Alabama Arkansas 
Arizona Florida | Connecticut Arizona Connecticut 
California Georgia Indiana California Delaware 
Colorado | Illinois Iowa Colorado Florida 
District of Columbia | Michigan | Maine District of Columbia Georgia 
Idaho | Mississippi Maryland Illinois Idaho 
Kansas Nevada Massachusetts Kansas Indiana 
Kentucky | New York New Hampshire Missouri Iowa 
Louisiana | Ohio New Jersey Montana Kentucky 
Minnesota | Pennsylvania Oregon Nebraska Louisiana 
Missouri | South Carolina | Rhode Island New Mexico Maine 
Montana | Tennessee | Vermont North Carolina Maryland 
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North Carolina South Dakota Minnesota 
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the beneficiaries thereof are entitled to complete 
exemption without any further action on the part 
of the legislature. Furthermore, any legislative 
action that is taken must conform strictly to the 
fundamental intentions of the language used in the 
constitution. 

Another group is composed of fourteen states 
whose constitutions do not definitely exempt any 
particular types of public property, but list those 
which the legislature may exempt by general law. 
Until these constitutional grants of power are exer- 
cised, all of the properties listed are taxable or 
exempt according to the general rules of sover- 
eignty. However, tax exemption legislation must 
be confined to the specific beneficiaries enumerated 
since the legislative discretion is limited. 

In the third group, the legislature is given un- 
limited discretion as to the classes of property that 
shall be taxed or exempted. It is optional, there- 
fore, with the legislature whether all municipal pro- 
perty or only the part of it used for governmental 
purposes shall be exempt. Table I (above) presents 
a summary of the states in each group. 


Exemption Statutes Classified 


TATUTORY provisions exempting public prop- 
erty may be classified according to their scope 
as: I—Broad, 1!—Intermediate, and I]]—Narrow. 
Twenty-seven states come within the first class 
in which all property “of,” “owned by” or “belong- 
ing to” the United States, or to state, county or 
city governments is fully exempt from taxation. A 
few of these states exempt the property of “munici- 
pal corporations” instead of, or in addition to, that 
owned by cities. 

Kentucky, New Hampshire, Pennsylvania, Ver- 
mont and West Virginia provide a rather limited 
form of “broad” exemption which may better be 
classed as “intermediate.” In these five states, use 
for a public purpose is made the determining fac- 
tor, rather than ownership by a public governmental 
body. Their statutes exempt public property ‘devoted 
to” or “used, granted or held” for public pur- 
poses. A large number of jurisdictional conflicts be- 
tween different units of government are caused by 
uncertainty as to the exact extent of exemptions 
granted by this type of statute. 

Only one state, Tennessee, limits tax exemptions 
to public property “used exclusively for a public 
purpose.” This is the narrowest type of exemption 


(IIT). 


Mixed Classifications 


OME of the states do not fit exactly into any 

one. of these groups. Arkansas, Connecticut 
and ten other states apply different standards to 
property owned by the United States and state gov- 
ernments from those which they apply to the property 
of counties, cities and other municipal cor- 
porations. Ohio, South Carolina and Arkansas ex- 
empt all property owned by the United States and 
state. governments, while property belonging to 
counties, cities, towns and municipalities is not 
exempt unless used “exclusively for public pur- 
poses.” Connecticut has much the same arrange- 
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ment for municipal properties, but exempts all 
property of counties as well as that of the federal and 
state governments. An unusual situation exists in 
North Carolina where the constitution states that 
the property of the United States, the State of 
North Carolina and municipal corporations thereof 
“shall be exempt,” but by some unexplained er- 
ror, the statute limits the exemption of municipal 
property to that “used wholly and exclusively for 
public and school purposes.” As with all other con- 
flicts between constitution and statute, the former 
must prevail and this statutory limitation probably 
would be declared ungonstitutional if properly at- 
tacked. It is apparent from the specific, mandatory 
wording of the constitution that its framers did not 
intend to create any distinction between property of 
the state and the United States and that of subordi- 
nate governmental units.°® 

Seven states, Florida, Iowa, Maine, Massa- 
chusetts, Michigan, New Jersey and New York, 
provide different exemptions for different units of gov- 
ernment. They grant immunity to all property of 
the United States and state governments but exempt 
only the municipal property used for or devoted to 
“public purposes.” This distinction is important 
from a practical as well as a technical standpoint 
since municipalities generally own large holdings 
of property not used “exclusively” for public purposes, 
but which, nevertheless, are devoted to fur- 
thering the public interest. Power plants and water- 
works are the most familiar. A later section of this 
article will consider in detail the extent to which 
public property may be used partly for non-govern- 
mental purposes and still retain its tax-exempt 
status. 

The present taxable status of public property is 
doubtful in Kansas, New Mexico and Texas because 
of the conflicting wording of their statutes. Article 
II of Section 1 of the Constitution of Kansas pro- 
vides for a narrow exemption applying only to pub- 
licly owned property used “exclusively * * * for 
state, county, (and) municipal purposes.” How- 
ever, Section 79-201 of the 1935 edition of General 
Statutes exempts all property “belonging exclusively” 
to these public bodies. In other words, the con- 
stitution restricts the properties entitled to exemp- 
tion to a limited field while the statute extends it to 
alt properties under the proper public ownership. 
Since no state legislature has power to extend or 
curtail constitutional provisions, the above-men- 
tioned Kansas Statute probably has no broader legal 
effect than the language upon which it is based. 

Exactly the opposite situation is found in New 
México where the statute exempting property 
“devoted entirely to public use and not held for pecu- 
niary profit” is narrower than the constitutional pro- 
vision that the property of the United States and 
other governments “shall be exempt.” It would 
seem that the broader constitutional immunity 
should prevail and that the statute has no effect as 
an attempted restriction upon it.2° According to the 
constitution of Texas, the legislature may exempt 
by general law “public property used for public pur- 


®Const. Art. 5, Sec. 5; Code 1935, Sec. 7971(17), (18), (19) and 
Sec. 7880(177). 

10 Const. Art. 8, Sec. 3; Statutes 1929, Secs. 141-102, 141-103, 141.104, 
141-106, 141-110. 
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poses” ; however, the present exemption statute dis- 
regards this express limitation and exempts the pro- 
perty “belonging exclusively” to the state or any 
political subdivision thereof. Again, it seems almost 
certain that the courts would decide this conflict in 
favor of the state constitution and would refuse to 


enforce the wider statutory exemption.™! The courts A summary and classification of state laws on the 


cannot take into consideration the fact that hard- exemption of public property are presented in 
ships might be inflicted on municipalities whose Table II: 


property would be affected since it is always their 


duty to give effect to unambiguous constitutional 
provisions.’ Furthermore, if the constitution exempts 
municipally owned property, the general rule is that 
the legislature cannot cancel or modify such unqual- 
ified immunity and that no tax can be levied against 
this property regardless of its use.” 


122..a Mesa, ctc. Irrigation Dist. v. Hornbeck (1932) 216 Cal. 730, 17 P. 
’d 143 


13 Webster v. University of California, (1912) 163 Cal. 705, 126 Pac. 
™ Const. Art. VII, Secs. 1, 2, Vernon’s Stats. 1936, Art. 7150. 7 4 


TABLE II 
SUMMARY OF STATE LAWS ON EXEMPTION OF PUBLIC PROPERTY 


(Unless otherwise stated, exemptions of “public property” apply to United States, 
State, County, City and other municipal corporations.) 
General Classification: 


All property belonging to public bodies 


listed under Class I. 
Public property used for public purposes 


listed under Class II. 


Public property used exclusively for public purposes .. listed under Class ITI. 




































































































State Citation Class I Class II Class III Limitations 
Alabama Const. Sec. 91 Cities not mentioned; exemption 
applies to “other municipal 
corporations.” 
Arizona | Const. Art.9; | X | No mention of cities or munici- 
| Rev. Code 1928, | | pal corporations; exemption 
Sec. 3°66; | applies to “municipal prop- 
Sec. 3510 | | | erty.” 
Arkansas C&M Dig.—’21 | State and City and town (a) Exemption to towns and 
Sec. 9858 Federal Govts. | property. cities limited to market-house, 
| | square, halls and “other public 
| ground * * * owned and used 
exclusively for public pur- 
poses, (b) County bldgs. and 
| grounds not exceeding 10 acres 
| | | used for courts, jails, and of- 
| fices, (c) Fire-fighting equip- 
ment whether owned by muni- 
cipality or fire company is 
| | exempt. 
California Const. Art. 13, | a Any property which was tax- 
Sec. 1; Deering’s | | able when acquired by count- 
Pol. Code ’31 | ty, city or other municipal 
V. 2; Section | corporation remains taxable, 
3 but subsequently erected im- 
| provements are expressly ex- 
empted. 
Colorado Const. Art. 10, X 
Sec. 4 | 
Connecticut Const. Art. 3, Federal, State Municipal (a) Property held in trust for 
Sec. 1; and County Corporation | state, county or municipal 
| Gen. Stat., Govts. | | property. | corporations is exempt “as 
| Rev. 1930; | | long as used by the public 
Sec. 1163 


for public purposes”; (b) Land 
| | used by municipality outside 
| | its borders for sewage dis- 
posal, is taxable by town where 
located, at its fair valuation 
for agricultural purposes; (c) 
Land owned or taken by mu- 
| nicipality for creating water 
supply is exempted only when 
water supply is used on equal 
terms by inhabitants of town 
where located; (d) National 
Guard is property exempt 
| while being used for military 
| or other public purposes. 
| 
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SUMMARY OF STATE LAWS ON EXEMPTION OF PUBLIC PROPERTY—Continued 





Class II 











Title 20, Sec. 712 

















State | Citation Class I 
Delaware _| Const. Art. 8, 8, X 
Sec. 1; | 
Rev. Code "aay 
Ch. 44; Art. 1, 
P. 1258, Sec. 1 
Dist. of Columbia | Code—’29 |; | 














| 


Limitations 


(a) Cities and other municipal 
corporations not mentioned 
in statute exempting property 
belonging to U. S., State, or 
any County and their prop- 
erty is not exempt as a gen- 
eral rule; (b) All property 
vested in Board of Education 
of Wilmington exempted; (c) 
All public parks exempted so 
long as held for use of citizens 
of Wilmington and vicinity. 


Legation property of foreign 
government is exempt. 








Florida Const. Art. 9, U. S. and State | Property of Lands sold for taxes for use of 
Sec. 1; Comp. Govts. counties, towns, counties, cities, etc., remain 
Gen. Laws—’27 villages and taxable. 
Sec. 897 | | school districts 
“used or in- 
tended for public 
purposes” 
Georgia Const. Art. 7, “All public 
Sec. 2, Code—’33 | property” 
Sec. 2-5002 
Idaho Const. Art. 7, X 
Sec. 4 
Illinois ¢ H. Rey. Stat. x (a) School property, including 
—'35 Ch. 120 lands donated by U. S. ex- 
Sec. 2 empt when used exclusively 
for school purposes; not ex- 
empt if sold, leased or other- 
wise used with a view to 
profit. (b) City property tax- 
able when leased to tenant 

agreeing to pay taxes. (c) 

- City property outside corpo- 
| rate limits exempt when: 

1. Used exclusively for mu- 

| nicipal purposes. 
| 2. Used for tuberculosis sani- 
| tarium, house of correction, 
| farm colony, or as nursery 
for growing trees for beau- 

| tifying city parks, etc. 

(d) Public market houses, 
squares, or other grounds used 
| exclusively for public purposes. 

(e) National Forest and Wild 

| Life Refuge exempt. 
Indiana Burns’ Stats. x (a) Municipally owned public 
Anno., Secs. utilities are not exempt. (b) 
64-201, as Housing Authority exempt, 
amend., | but can agree to pay for cost 
64-20la, 64-216, of services rendered. (c) Any 
64-217 property acquired by any cor- 
poration or institution now 
exempted whether in settle- 
| ment of a debt or foreclosure 
| of a mortgage is exempted 
| until March 1, 1944; becomes 
| taxable thereafter unless be- 
| | longing to U. S. or State of 
| | | Ind. or any of its political 
subdivisions. (d) All prop- 
| erty of Indiana State Board 
| | of Agriculture is exempt. 
Iowa Const. Art. 3, U.S. and State | Exemption | Fire-fighting equipment and stor- 
| Sec. 1, Code ’35, | Govts. applies to property of county, age houses. 
| Sec. 6944 township, city, cown, school dist. 
or military company when devoted 
to public use and not held for 
| 





pecuniary profit 
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eee neni = 
State | Citation | Class I Class II _ Class III | Limitations 
Kansas Const. Art. 11, | Statute exempts property “belonging exclusively” (a) Special exemption for water- 
| Sec. 1, Gen. Stat. to specified public bodies, but this is in conflict works of Kansas City, Mo., 
| 1935, Sec. 79-201 with narrow constitutional provision limiting ex- located in Kansas. (b) Fire- 
| emption to property used “exclusively * * * for fighting equipment exempted. 
state, county, municipal * * * purposes” (c) Property held in trust by 
Kansas corporation for state 
| educational institutions ex- 
empted. 
Kentucky — a Const. Sec. 170; —_ x | Property and income of Ken- 
Carroll’s Stats. tucky National Park Commis- 
1936, Sec. | sion exempted. 
3766-11, 
Sec. 4026 | | 
Louisiana Const. Art. 10, “AT Il public | | Any bridge across Mississippi 
Sec. 4, property’ | 


River built with loan or grant 
from U. S. and owned wholly 
| or in part by any public or 
| private corporation of this or 
any adjoining state is tax- 
exempt until loan is repaid; 
will remain exempt thereafter 
if operated as a free bridge. - 


(as amended) 














Maine Const. Art. 9, Applies to U. S. | Applies to mu- Property of municipally owned 
Sec. 9, and State Govts. nicipal property | public utility located outside 
Rev. Stat. 1930, “appropriated municipal limits is exempted. 
Ch. 13, Sec. 6 | | to public uses” 


located within 
its limits 


ee ae ; = | 





Mar vi and Const. Art. 15; | x | | 
Bagby’s Anno. 
Code 1924, 
Art. 81, Sec. 7 | 


Massachusetts Gen. Laws 1932 | Applies to U. S. | Applies to cities Public lands leased for busine: SS 
ed. Ch. 59, and State Govts. | and towns | purposes are not exempt. 
Secs. 3, 3a, 5 | 




















Michigan Const. Art. 14, Applies to U. S. | Applies to 

Sec. 11, Comp. and State Govts. | counties and 
Laws (1930), other municipal | 
Secs. 3395, 3397 corporations 


Public parks and military prop- 
erty exempt when not used 
for gain or profit. 














Minnesota Const. Art. 9, “Public property 
Sec. 1; 


used exclusively 
for any public 








Mason’s Minn. | 
Stat. (1927), ’36 | | purpose” 
Supp., V. 3, Sec. | 1975 | | 


Mississippi Const. Art. 4, | X | Property of National Guard 
Secs. 90, 192; | used exclusively for its pur- 
Code 1930, poses and not for profit 
Sec. 3108 as | exempt. 

amended by 

L. 1934, Ch. 157, UL. 1935, Ch. 28 | 





Missouri Const. Art. x. x —o ‘ nes 2 tsa caniaainiilgliai 
Sec. 6, 
Rev. Stat. 1929, Sec. 9743 


Montana Const. Art. - X | 
Sec. 26; Art. 7, 
Sec. 2. Rev. Code | 
1935, Sec. 1998 


Nebraska Comp. Stat. | (a) Counties, cities, etc., not 

1929 (1935 | expressly mentioned, but ex- 
Supp.) Secs. | emption applies to “govern- 
51-212, 77-1908, | | mental subdivisions of state.’ 
1409, as amend. a 























(b) Leased public lands taxable. 





Nevada Const. Art. 8, xX 





Sec. 132; Comp. | 

Laws ’29, Sec. | | 
6418 (as amend.) | 

Stats. ’37, 

Ch. 82, Sec. 156 ! 





—————— 
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public park, aviation field or 


| | | 
State | Citation | Class I Class II Class III | Limitations 
| ! | 
New Hampshire | Pub. Laws ’26,_ | X | (a) Municipal waterworks lo- 
Ch. 60, Sec. 10; | cated in another locality are 
Laws ’35, | | tax-exempt, unless rented. 
Ch. 121 However, must pay charge 
based on average assessed 
| valuation of land only over 
| | | a 3-year period preceding its 
| acquisition. (b) Property of 
| | Water Resources Board ex- 
empt, but compensation must 
| be paid localities based on 
| assessed valuation on April 1, 
| | | | 1934. 
‘ ve = - en * ae -———|- Se eer a 
New Jersey | Const. Art. 4, U.S. and State | Applies to coun- | | (a) Property bought in by pub- 
Sec. 1, Sec. 7. property | ties and other | lic bodies at foreclosure sales 
Comp. Stats. municipal. corp. | of mortgages not exempt un-  , 
(1709-1910), County lands in | less devoted to public pur- 
V. 4 Act. J, | excess of 50 | poses. (b) State Park Lands, 
Sec. 4a-d incl., acres taxable but not improvements taxable 
Comp. Supp. locally. (c) Property of mili 
(1911-1924), | tary organizations exempt 
V..2, Sec. | while devoted exclusively to 
208-66d, | | their purposes. 
Laws 731, | | 
Ch. 372 | | 
New Mexico Const. Art. 8, Conflict as to extent of exemption; according to | (a) Personal property, includ- 
Sec. 3; constitution “property of U. S.,” State, etc. “shall ing improvements, belonging 
Stats. ’29, be exempt” but statute limits exemption to prop- to lessee of public lands is 
Secs. 141-102, erty “devoted entirely to public use and not held | taxable. (b) Interest of pur- 
141-103, 141-104, for pecuniary profit.” | chaser of state lands is ex- 
141-106, 141-110 | empt. (c) National Guard 
equipment is tax-exempt. 
New York | Const. Art. 3, Applies to U.S. | Applies to mu- | (a) State Forest Preserves not 
| Sec. 1, Cahill’s and State Govts. | nicipal property | | exempt. (b) Municipal prop- 
1\ | Cons. Laws ’30, | “held for a erty outside its limits is ex- 
f | Ch. 61, Sec. 1, | | public use” | empt while being used for 
| Supp. ’36, Ch. 61, | | 


| Secs. 23, 24 | | highway. (c) Interest of pur- 
| | | chaser of U. S. or state land 
| | is taxable. (d) Buildings 
| erected before Jan. 1, 1937 by 
| public or private limited divi- 
dend companies are exempt. 
(e) Property of Housing Au- 
| thority exempt, but it may 
| agree to pay on each project 
a sum not to exceed the last 





| 
j 


























| annual tax levied before Au- 
| | thority got it. 
a - Se a . = — sciatica ee a — ene ee ae ee ee ee PRR 
North Carolina Const. Art. 5, Applies to U. S. | Conflict as to exemption of mu- 
| Sec. 5; Code and State Govts. | | | nicipal property: Constitution 
1935, Secs. 7880 | | states it “shall be exempt” 
(177), 7971 (17), while statute limits exemption 
(18), (19) | | to property “used wholly and 
| exclusively for ‘school pur- 
poses.” 
North Dakota Const. Art. 11, xX | (a) Lands purchased by county 
Sec. 176, | at tax sale not exempt. (b) 
Comp. Laws Property of Municipal Hous- 
1913, Sec. 2075 | | ing Authority is exempt. (c) 
as amended, Armory of National Guard 
Supp. 1913-25, used for military purposes. 
Ch. 34, Art. 3 | 
osiaaeinaintd ee ee | ianiniacastiniimasatdaaiastitl a a = 
Ohio Const. Art. 12, Applies to U.S., | “Public prop- Applies to cities, | (a) Exemption of municipal 
Sec. 2, Throck- | State and Park | erty used fora | villages and property not waived by leas- 
morton’s Code Districts | public purpose” | townships ing a part of it. (b) Works 
1936, Sec. 5349, | | used exclusively for heating 
5351-5357 incl. | | or lighting city or village ex- 
| empt. (c) Up to 10 acres of 





county property used for 
| courts, jails or offices exempt. 


i | 
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State Citation | Class I Class II | Class III Limitations 
Oklahoma Const. Art. 10, a Engines and equipment of fire 
Sec. 6; Stats. | companies are exempted. 
31, Secs. 12318, | | 
12319 
Oregon Const. Sec. 32; xX (a) Public land being sold on 
| Code ’30, | contract is taxable to the ex- 
Sec. 69-104 tent of the purchaser’s in- 
terest. (b) Ports, irrigation, 
| | drainage, tunnel and water 
| districts exempt. 
Pennsylvania Const. Art. 9, a 
| Sec. 1; Purdon’s 
Stats. ’36, 
Sec. 5020-204 
Rhode Island Const. Art. 4, Applies to U. S. (a) County and municipal prop- 
Sec. 15; and State Govts. | erty not mentioned in statute. 
| Gen. Laws, '33, (b) National Guard. (c) Naval 
| Ch. 58, Sec. 2 militia. 
South Carolina Const. Art. 10, Applies to U.S. Applies to (a) Fire-fighting equipment and 
Sec. 1; Code of | and State Govts. counties, cities, storage buildings exempt 
Laws ’32, towns and whether publicly or privately 
Sec. 2378 villages owned. (b) Property owned 
by military organization ex- 
empt in proportion to its use 
for such purposes. 
South Dakota Const. Art. 11, xX | Property and income of munici- 
Sec.5; Comp. | pally owned utility or other 
Laws ’29, | undertaking for revenue is 
Sec. 6670 exempt. 
Tennessee | Const. Art. 2, | X 
Sec. 28; 
Code 1934, 
Sec. 1085 
(as amended) | | 
Texas Const. Art. Conflict as to extent of exemption. Constitution | (a) Market houses and public 
8, Secs. 1, 2; permits exemption by general law of “public grounds used exclusively for 
Vernon's Stat. property used for public purposes”; statute is public purposes. (b) County 
1936, Art. 7150 broader and exempts all property “belonging property used for jails, court 
exclusively to state or any political subdivision houses or offices. (c) Fire 
thereof.” engines and storage buildings. 
Utah | Const. Art. xX | | Interest of purchaser of state 
8, Sec. 2, | lands is taxable. 
Rev. Stats. | | 
1933, Secs. 
80-2-1, 80-2-2 | 
satan Rae cl ee |. = sans : initia eee 
Vermont | Const. Ch. 2, | “Granted, (a) Municipally owned electric 
Sec. 2, Pub. | sequestered light plant is taxable when 
Laws, 1933, | | or used” for located outside its borders. 
| Secs. 590-592, public uses (b) State flood control proj- 
| See: PF. 1. ‘So, ect lands are taxable locally 
| Acts 19, 21, 156, | at value fixed prior to their 
| 157, 209 and 212 acquisition. (c) Certain in- 
| terstate bridges between New 
York and Vermont, etc., de- 
clared exempt. 
Virginia | Const. Sec. 83 X (a) Exemptions may be restricted 
Tax Code, ’30 by general law, but not ex- 
Sec. 435 


| tended. (b) Municipally owned 

as amended by | public utilities pay taxes on 
Acts, 1934 | | same proportion of their total 

| fair market value that gross 
| 

| 

} 

| 


revenues derived from outside 
customers bears to gross reve- 
nue from all sources. 


Const. Art.7, | X “Self-liquidating projects” fi- 
Sec. 2; Reming- | nanced wholly or in part by 
ton’s Rev. Stats. | | R. F. C. are exempt to extent 

Sec. 11111 | of R. F. C. loans. 





Washington 
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| 


State | Citation 


| Class I 





West Virginia Const. Art. 10, 
Sec. 1; Code of 
1932, Sec. 678, 
as amend. in 
Supp. °33 





Class II 





| Class III Limitations 





Wisconsin Const. Art. x 
8, Sec. 1; 
Stat. 1935, 
Sec. 70.11 





Wyoming — | Const. Art. 15, | = | 
| Sec. 12; Rev. | 
| Stat. 1931 | 


(a) Public lands ‘not exempt 
when leased unless used for 
public purposes. (b) Lands 
purchased by counties at tax 

| sales generally not exempt. 

(c) Property in Wisconsin 

belonging to cities of another 

state and used for public parks 
is exempt. 





a) Interest | of purchaser. of 
state lands is taxable. (b) 
Fire engines and equipment 

fie __ |. exempt. 











Acquiring Exemption 


HERE is often a misunderstanding as to the 

effect of condemnation proceedings on taxable 
status. Sometimes, property owners assume that 
the filing of an eminent domain proceeding followed 
by the entry of a judgment condemning the land in 
favor of the United States, state or other public 
body taking it, transfers title at once and that they 
are thenceforth released from the payment of taxes. 
As a matter of fact, the rule is that property taken 
for public use does not become tax-exempt until the 
former owner is paid the compensation fixed by the 
courts. In some cases, condemnation proceedings 
are begun as a means of securing more advantageous 
terms with no intention of being consummated. 
Suit is filed and negotiations are then begun for a 
voluntary sale of the property. The owner may be 
hampered in dealing with his property but must pay 
taxes as long as he remains in control and continues 
to receive rent from his tenants. 

If a tax exempt status is acquired during the tax 
vear, it is the duty of local tax collectors to prorate 
the taxes already accrued and to collect from the 
former owner the amount accruing during the time 
he still retained title. Some courts go so far as to 
require accrued taxes to be paid out of condemna. 
tion award funds before they are withdrawn from 
custody." 

When property is purchased by any governmental 
body, it remains taxable until the grantee accepts a 
deed. The general rule is that a conveyance of real 
property must be accepted before title passes; the 
fact that the United States or any other govern 
mental unit is a party to the transaction does not 
change or modify this rule.” 


Foreclosing Tax Liens 
N INTERESTING situation is created when- 
ever property is sold for delinquent general 


taxes and the county is compelled to buy it in for 


“41m. K. Halkett Co. v. City of Philadelphia, (1934) 115 Pa. Super 
209. 175 A. 299. 
1% Downer v. Grizzly Livesto 


k & Land Co., (1935) — 
P. 2d 843. 


Cal. ——, 43 





lack of other purchasers. If the owner wishes to 
redeem his property he may do so by paying off the 
delinquent taxes for which it was sold plus interest 
and penalties. No serious problems mg if the 
property is redeemed at once. However, this does 
not usually occur and the county ee must hold 
such property for some period of time before it is 
redeemed or resold. In the meantime, taxes would 
accumulate if the property were still under private 
ownership but it would be ridiculous for the county 
to tax itself. The problem then is whether acquisi. 
tion by a county through foreclosure of a tax lien 
makes property tax exempt, especially in those 
states having very broad exemption statutes. If it 
is not exempt, then a redeeming owner must pay the 
original delinquent taxes plus those accumulating 
since that time. 


Specific Statutes 


LORIDA and North Dakota have specific 
statutes on this point which provide that land 
sold for taxes for the use of any counties, cities, 
villages, towns or school districts shall remain tax- 
able.“* This does not mean that the annual taxes 
must be paid as they come due; on the contrary 
the North Dakota statute has been interpreted to 
mean that no taxes need be paid while a county 
holds property bid in at a tax sale. However, the 
taxes accruing during the period of its control are 
added to the original sum for which the property 
was sold. If the owner or a professional tax buyer 
wishes to redeem the property within the statutory 
time limit, the redemption payment must include all 
of these accumulated taxes. When the county re 
ceives the correct sum of money, its lien is released 
and it then must distribute these funds among the 
taxing districts entitled to receive them.’ 
Other states take a different view of the matter 
and expressly exempt property acquired by a county 
through foreclosure of a lien for general taxes. 


%® Compiled General Laws of Florida 1927, Sec. 897; Compiled Law 


. North Dakota 1913, Sec. 2078 as contained in Supp. 1913-25, Ch, 34, 
ré,..3. 


1% State v. Burleigh County (1927), 55 N. D. 1, 212 N. W. 217. 
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Usually, this is accomplished indirectly by requiring 
it to be stricken from the rolls and not assessed or 
taxed again while held by the county.’® Statutes of 
this type are construed narrowly, however, in the 
same way as those exempting the property of private 
individuals and corporations. For example, the city 
of Spokane had acquired title to certain land 
through special assessment foreclosure proceedings 
and then claimed that this property was exempt from 
subsequent general county taxes. In deciding that 
the county had a paramount lien for unpaid general 
taxes, the court ruled that the exemption statute 
applied specifically to counties and did not mention 
local improvement (“Special”) assessments. There- 
fore, it must be presumed that the legislature in- 
tended that property should remain taxable even 
after being bought in by a municipal corporation 
upon foreclosure of a special assessment lien. The 
Washington Court undoubtedly was influenced by 
the rule that special assessments are in the nature 
of charges for benefits received and are inferior to a 
county’s lien for taxes. 

When there is no specific statute, the exemption 
of property purchased at tax sales would seem to be 
governed by statutes applying to the exemption of 
public property generally. Therefore, it probably 
would be exempt without question in states exempt- 
ing all publicly owned property ; its status would be 
doubtful in those states exempting property “used 
for public purposes” or used “exclusively for public 
purposes.” There is little possibility that a county, 
city or township would be compelled to pay taxes 
on its property in the absence of a specific statute 
requiring such payments. However, if this type of 
property remained taxable, an owner seeking to re- 
deem would have a larger obligation imposed upon 
him.’® 


Mortgage Foreclosures 


URCHASES, condemnations, gifts or bidding 

in at tax sales are the traditional methods by 
which public bodies acquire title to property. The 
numerous bank failures of depression years have 
added still another. Since a major portion of the 
assets of many closed banks consisted of real estate 
mortgages, it was found that immediate liquidation 
to secure cash necessary to pay preferred claims of 
county treasurers and other officials who had depos- 
ited public funds would result in severe losses. Con- 
sequently, it was agreed in some communities that a 
part of the banks’ mortgage assets should be trans- 
ferred to counties, cities and towns in lieu of cash 
payments and that these bodies would proceed to 
liquidate the securities in due course. Later, it was 
necessary to foreclose some mortgages and eventu- 
ally master’s deeds were issued in the name of gov- 
ernmental bodies. Except in rare instances, the 
property acquired in this manner has not been fitted 
or needed for public purposes, nor has it always 
been located in the same political unit or taxing dis- 
trict as its new owner. The combination of these 
factors has created a special group of tax exemption 
problems. 





18 Spokane County v. Each and Every Lot in the City of Spokane 
(1932), 169 Wash. 355, 13 P. 2d 1084. 
1 State v. Burleigh County (1927), 55 N. D. 1, 212 N. W. 217. 
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Only two states, Indiana and New Jersey, have 
recognized the existence of this situation and have 
attempted to provide definite rules for its solution. 
Indiana provides that all real property and the im- 
provements thereon acquired “in foreclosure pro- 
ceedings, under present mortgage obligations” (as 
well as) “in settlement and/or payment of present 
obligations and/or indebtedness,” shall be exempt 
from taxation until March 1, 1944, unless sold or 
otherwise disposed of sooner. However, all of these 
holdings become taxable “from and after March 1, 
1944,” unless they are otherwise entitled to exemp- 
tion because of being owned by the United States 
or state governments.”° New Jersey has adopted 
an entirely different attitude. Chapter 372 of the 
Laws of 19317! exempts property of the United 
States and of the State of New Jersey and also 
county and municipal property used for public pur- 
poses, but it states specifically that “this exemption 
shall not include real property bought in for debts 
or on foreclosure of mortgages given to secure loans 
out of public funds or out of money in court * * * .” 
\ll property acquired in any of these ways “shall 
be taxed unless devoted to public uses.” 

The same difference in opinion prevails among the 
other forty-six states which do not make any statutory 
provision for property acquired in settlement of 
debts or in foreclosure of mortgages. Whether this 
class of holdings is exempt in a given state depends 
entirely upon the statutes applying to public pro 
perty. It is unfortunate that the most recent case 
in point does not offer much assistance since it was 
decided on an erroneous theory. This case arose 
in North Carolina where there is a serious conflict 
between the constitutional and statutory provisions 
on the exemption of public property. 

According to the constitution : 7? 


“Property belonging to the State or to municipal corpo- 
rations shall be exempt from taxation.” 


Nevertheless, the Code ** limits this broad exemp- 
tion to: 


‘“* * * real property lawfully owned and held by counties. 
cities, townships or school districts, used wholly and exclu- 
sively for public or school purposes.” 


In 1935, the Supreme Court of North Carolina 
ignored this conflict and decided that the constitu- 
tional exemption does not extend to interests in bus- 
iness enterprises but is limited solely to property 
used for municipal purposes or held with an inten- 
tion of being so used within a reasonable time.” 
The question before the court was the taxable status 
of an office building located in Henderson County 
which had been acquired by the Board of Financial 
Control of Buncombe, located in another county. 
This “Board of Financial Control” was a specially 
created municipal corporation acting in behalf of 
Buncombe County in liquidating collateral taken 
over from closed banks in which public moneys had 
heen deposited. No public use was made of this 
particular office building and it was rented out to 
tenants at a profit. Exemption from the general 
property taxes levied in Henderson County was 

(Continued on page 692) 


2% Sec. 64-201a, Burns’ Ind. Stats. 

1 pp. 904-905. 

22 Art. 5, Sec. 5. 

*3 (Michie 1935) Sec. 7971 (17). 

*4 Board of Financial Control v. Henderson County (1935), 208 N. C. 
569, 181 S. E. 636. 






me — 





TALKING 





Shh OP 


hwiny wasvwuy, iv. x. 


LEWIS GLUICK, C.P.A., SHOPTALKER 


The Taxtalkers 


COW sskes WHAT’S on your mind, Law?” 
asked Oldtimer as he entered the sanctum 
of the attorney. 

“Plenty,” replied Law, “and nearly all of it’s 
taxes.” 

“Not surprised,” said Oldtimer as he filled his 
pipe, “but where do I fit into the picture ?” 

“That’s what I’ve been asking myself, about my- 
self,” said Law. “I used to think I was a pretty 
good lawyer; still do for that matter; but we can’t 
make a turn these days without running into some 
kind of tax and I’m frankly bewildered. You C.P.A.’s 
seem to know all about them.” 

“Hardly that,” said Oldtimer. “Nor should I re- 
mind you that if the legal profession had not shown 
such indifference to income taxes, until quite re- 
cently, we never would have got into our present 
position. Specifically, what are your troubles? Be- 
cause there must be some case that inspired that 
distressed tone in the ’phone call that brought me 
here.” 

“You're right,” said Law. “Yesterday I had a 
realty closing in this office. My client was making 
a nice sale; everything clean cut; clear title, easy 
terms. And then the buyer showed up, with not 
only his lawyer, but his auditor. I wondered why. 
3ut not for long. The auditor started picking the 
terms apart, from a tax angle. Presently it struck 
me that the seller had an interest in taxes ; how much 
of the seeming profit would really stay with him; 
how much would his tax be on the installment plan; 
and so forth. Pretending to defer to the buyer, I 
agreed to a postponement until tomorrow, but what I 
want to do is get protection for my seller.” 

“Well,” said Oldtimer, “you've got a copy of Reg- 
ulations 94; and as a lawyer, you should know the 
law. Why call on me?” 

“Don’t be sourcastic, Oldtimer,” retorted Law. 
“You know darn well that in the first place you 
have the See See Aitch service; and in the second 
place, even when I know the law, computing the 
taxes under various terms is more down your alley 
than mine.” 
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“Your lack of a tax service is your own fault,” said 
Oldtimer. “And the next time my service man 
comes in I’m going to give him your name and, by 
gosh, you are going to give him an order, if it’s for 
nothing more than the bound case books they’ve 
been getting out lately, and a few of the dollar 
manuals. But on the computing, you are right. 
Now give me the set up and let me figure for you.” 

Wearily, Law tossed over a stack of papers. “Go 
ahead.” 

Oldtimer started to leave, but Law halted him. 
“What’s the hurry? I want to discuss more of this 
with you.” 

Oldtimer put his hat back on the desk and resumed 
his seat. He lighted his pipe, which had gone cold. 
“Fire away,” he said. “But be brief. If I am to get 
you a report in time for that closing tomorrow, I’ve 
got to get these back to the office, and get one of my 
realty experts to work.” 

So Law continued. “Buying a few books isn’t go- 
ing to cure me, though it will help. You are a pretty 
shrewd old guy, and you known a darn sight more 
than just figures and taxes. How can a man my age 
retain his practice of law, and without actually going 
back to college again, get the modern tax angle?” 

“Seeing that you are a good friend,” said Oldtimer, 
“T’ll pass over the ‘shrewd.’ It’s a word whose im- 
plications I’ve never liked. Besides, I’m old enough 
to know better than to be flattered by a show of 
confidence, but, nevertheless, Iam. I’d like to take 
an hour or more to answer your questions, but right 
now I’ve got toscram. Your client is now my client, 
and he must be protected. But I’ll promise you a 
well-considered answer before long.” 


And the next day Law got the following: 


October 15, 1937 
John Q. Law, Esa. 
Bar Building 

New York City 
Dear Sir: 


Pursuant to your request of yesterday I have examined 
the papers submitted in the matter of the proposed sale of 
realty by A. Celler to B. Eyre. I have been unable to get 
you by ’phone in order to obtain vital details necessary to 
accurate computation. Lacking them, I have, perforce, 
made assumptions which my experience indicates are log- 
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ical. In any event, the mode of computation is clearly 
indicated, and if my assumptions are erroneous, you can 
change the calculations to accord with the facts. 

As I understand it, Mr. Celler originally purchased the 
property, consisting of land with a modern apartment 
house on it in 1921 for a consideration of $100,000, of 
which half was represented by a first mortgage. This 
mortgage is still held by the Bigger Life Insurance Com- 
pany. In 1929, Mr. Celler sold the property to one Fayquer 
for $175,000; $5 000. in cash and $120,000. in a second mort- 
«age. In 1932, Fayquer having been a year in default, 
Celler reacquired title by foreclosure. He now proposes 
to sell it for $100,000. all cash over the first mortgage. 

The first thing to ascertain is the cost to Celler. This 
is not what he originally paid for it, since there was an 
intervening transaction, and depreciation on the building. 
Absolutely no mention of this latter appears in the papers 
submitted to me, so I have had to make assumptions. The 
property appears to have been assessed at $120,0°0. in 
1929, and $110,000. for the current year, of which $40,000. 
in both cases is assigned to the land. Accordingly, I have 
assumed this value also for the 1921 acquisition, leaving 
$€0,000. for the building. The description indicates it had 
a probable life of about 30 years, so | am assuming a rate 
of 3%. 

Now of course if your client’s tax returns for all the 
intervening years were made on a different basis, my cal- 
culations might be wrong, but under the “allowed or al- 
lowable” rule (Reg. 94, Art. 113(b)-1, page 252) I think I am 
right. Another source of trouble is the lack of precise 
dates, and I am constrained to use all years as full years. 
Working on these assumptions, we have a calculation as 
follows: 


Original cost of building, 1921 $60,000. 
Depreciation, 1921, 1922, 1923, 1924, 1925, 

1926, 1927, 1928, 1929 @ 3% 16,200. 
Basis of building sold in 1929 $43,800. 


Now there was apparently a big profit made in 1929. 
However, beyond the $5,000. binder it was never realized. 
Just how your client treated this and the loss or fore- 
closure in 1932 on his tax returns is immaterial, since those 
years are outiawed. The property was out of his posses- 
sion during 1930, 1931, and 1932. Your case is relatively 
simple, since it is evident that the 2nd mortgage never was 
worth anything, and since Fayquer made no improvements 
during his “ownership” (see page 152 of the Regulations) 
depreciation never ceased. Therefore, the building when 
reacquired was worth 9% less than when “sold,” or $38,400. 
Now add the tand, and you have original cost. as depre- 
ciated, of $78,400. I do not think that the $5,000. cash ac- 
tually received need be deducted from this basis, since it 
was, or should have been reported as profit in the vear of 
sale or repossession. (See Regulations 94, Art. 44-4, page 
153). 

Now if the proposed sale is consummated, your client 
will have a cash profit, calculated thus: 

New basis of property 


$ 78,400. 
Depreciation on building, 1933, 1934, 1935, 


1936, 1937, (@3% 9,000. 
\diusted basis at time of sale 69 400. 
Selling price 100,000. 
Profit $ 30,600. 


Here comes the big difficulty. The longer Celler owned 
the building, the less he is taxed. (See Art. 117 of Regula- 
tions 94, and Schedule C of Form 1040). If you can estab- 
lish, as a matter of law, that vour client really had title, 
even if not possession, during the whole period from 1921. 
then only 30% is taxable. If, however, he actually parted 
with title in 1929, (and IT think he did) then his present title 
runs from 1932. And right here is where accurate dates 
become vital. If the respossession date was on or after 
October 16, 1932, then he has held less than five vears, and 
60% is taxable. Whereas, if the repossession date was 
early in 1932, he has held over five vears, and only 40% is 
taxable. Since I computed depreciation on a whole year 
basis, I must, to be consistent, compute these dates like- 
wise. Therefore, I have thrown him into the 60% bracket. 
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You state that your client has a normal net taxable 
earned income of $10,000. and is married, with no depend- 
ents. Giving effect to this capital gain, we have the 
following: 

Income before sale $10,000. 
Taxable profit on sale (60% of $30,600). 18,360. 





Total taxable income $28,3€0. 
Exemption 2,500. 
Surtaxable income $28,860. 
Earned income credit 1,000. 
Normal taxable income $24,860. 
4% thereof 994.40 
Surtax (See page 8 of Regulations) 2,216.20 


Total tax $ 3,210.60 

That brings us squarely to the alternative of deferring 
the tax by using the installment plan. For this see Art. 
44-3 of Regulations 94. If Celler will take 30%, $15,000, 
of the cash upon delivery of deed, and the balance in two 
or more years, the payment and amount of tax will be 
materially reduced. 

On the other hand, if there is any question of Eyre’s 
integrity, Celler can follow Omar and “take the cash and 
let the credit go,” considering the excess tax as collection 
insurance. Or if he wants the whole sum for immediate 
re-investment, then the installment plan is not desirable. 
But if these considerations do not apply, let us look at 
the computation for the first year. 


There is no definite ruling that the installment plan 
applies to capital gains and the limitations thereon. On 
the other hand, there is no ruling against it. There is a 
favorable ruling under the 1921 act, (1. T. 1737, I1-2 CB 44). 
\ccordingly, I conclude that the taxable profit to be real 
ized is, as shown above, $18,360. Then the $15,000. down 
payment contains 30% thereof or $5,508. Instead of hav- 
ing surtax reaching the 17% bracket, it would reach only 
8%, and the tax computation would be thus: 


Earned net income $10,000. 
Taxable profit on sale 5,508. 
Total taxable income $15,508 
Exemption 2,500. 
Surtaxable income $13,008. . 
Earned income credit 1,000. 
Normal taxable income $12,008. 
4% thereof $ 480.32 
Surtax 520.64 
Total tax $ 1,000.96 


One large item remains uncomputed, because unknown. 
How much is it costing your client to sell the property? 
If he has to pay a realtor a commission, that comes off the 
profit. lf he has to pay you a fee, (and I doubt if you 
work gratis) for closing the title, that comes off too. And 
of course all computations are affected thereby. 

However, as noted at the beginning, I’ve given you the 
theory, with concrete examples to follow, so that you o1 
your clerk should have no difficulty in re-calculating the 
taxes when the missing facts are supplied. However, if 
it is too much, say so, and I'll send mv Youngster down 
to help vou 

Yours very truly, 


Elijah W. Oldtimer 


October rs. 1937 
Dear Law: 

The enclosed opinion and calculations contain in them- 
selves an answer to your question “What can I do to 
save taxes?’ My fellow Taxtalker, Star, likes to tell how 
a 210 pound rookie gets shoulder galls and back-breaking 
pains carrying a light pack, while a 150 pound “veteran” 
of only three months can tote a full 90 pound load without 
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chafe or pain. He feels the load, but he knows how to 
carry it. The burden, the dead weight, of taxes is ter- 
rific. It shows no sign of getting less. But if we know 
how to carry it, it will irk us far less. 

Now I’ve been working on income taxes since 1913, 
and I know something about them. From the start, nor 
has the proportion decreased noticeably, 99% of all troubles 
have been, not in applying the law but in getting something 
to which to apply it. Once the income is known, or ascer- 
tainable, the rest is simple in all but one per cent of the 
cases. But when business men refuse to keep accurate 
accounts (See Regs. 94, Art. 41) and lawyers omit essential 
details from documents, trouble, and expensive trouble 
inevitably ensues. 

Just look over that case of yours. Note the quantity of 
unanswered questions, in what you told me was “all the 
dope.” 

Note that, complicated as the case seemed, I have been 
able to answer it with only one reference to anything but 
the current Regulations. Therefore, your first step is to 
master them. You don’t and probably never will need to 
know §23(n) and (m), and some others. Suffice that you 
know they are there. For simple interpretations, get a tax 
guide. Your bank distributes one bearing the CCH im- 
print. If out of stock, you can buy one from the publisher 
for $1.00. Then read THe Tax Macazine regularly every 
month. This will keep you posted on the latest develop- 
ments in all kinds of taxes. Of course a complete tax 
service is desirable. 

Next, use care in selecting and training your clerks. A 
man whose pre-law training has been in a School of Com- 
merce will have the basic accounting knowledge to do 
elemental work, such as I have just done for you. On the 
other hand, one of my clients has a son, who is a senior 
in an Arts and Sciences College, with no intention of being 
either an accountant or lawyer. This youth recently in- 
telligently discussed with me the application and effect of 
Section 117, learned in an ordinary course in Public Finance. 

Most of all, train your clients to keep true and up-to- 
date records. When they hire a sales manager, draw the 
contract so that profits are accurately defined for tax pur- 
poses. Train yourself to look for a tax angle; and then, 
even if you are weak on that kind of trigonometry, you 
will recognize the problem when you see it. A remedy 
cannot be used until a diagnosis is made. When an ordi- 
nary M. D. strikes an unusual case, he calls in a specialist. 
If you get stumped, I’m still around. I can do a darn sight 
more for you, if you have the data, and know what it’s 
all about. 

I’m not a lawyer, and don’t want to be. Your instant 
problem may involve a title search. I wouldn’t read an 
abstract of title if you gave it to me. All I needed, which 
vour clerk could have easily dug out, was the exact dates 
of the two preceding transfers. I’ve made more business 
for you lawyers of late than you have made for me. 
recognize legal situations, and insist that my clients get 
advice from a man licensed to give it. I’ll work with him 
to the best of my ability, but usually my job is fact finding, 
and computing, and I prefer it so. 

I hope this is clear. If not, lunch with me some day 
soon, and we'll continue. 

Cordially yours, 


“Oldtimer” 


This is RED CROSS month. 


Justice? 


N OUR very first appearance in this magazine 

(page 672, November, 1937), we wrote: “Many 
a perfectly solvent taxpayer has been able to prose- 
cute a small claim on a contingency basis, who could 
not, and now will not, advance even the costs on a 
fee regardless of results.” The recent amendment 
to Circular 230, dated September 7 (361 CCH 
§ 567.121) only makes the lot of the small taxpayer 
harder by providing that “The payment of, or 
agreement to pay, a nominal minimum fee will not 
satisfy the requirements of this subsection.” 
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We are accustomed to think of Nevada as a place 
where unhappily married persons go to be reno- 
vated, but out of that state comes one of the most 
soul-satisfying court decisions we have seen in 
years. The Owl Drug Co. (374 CCH § 9466) case, 
decided September 8, is worth full reading. A trus- 
tee in bankruptcy claimed certain deductions which 
the collector sought to disallow. His only income 
was interest on bank balances awaiting distribution 
to creditors of the bankrupt. Said the court: “Our 
conclusion is that the interest was not taxable 
income. This makes it unnecessary to pass on the 
deductions.” Wow! Any odds on the appeal? 

* Ok OF 


According to the New York Times on Septem- 
ber 17, the Australian government goes into a new 
parliamentary election with a surplus, after reducing 
taxes. How fortunate it is for us civilized nations 
that this aboriginal land is thousands of miles away 
down under, so that the contagion of the terrible 
balanced-budget disease and the concern of reduced 
taxes cannot infect us! 


JOIN THE RED CROSS. 


The promotion of William O. Douglas to the chair- 
manship of the S. E. C. has aroused some specula- 
tion as to who will fill the vacancy. A suggestion 
that Carman Blough be promoted to it is not well 
received by accountants; not that they begrudge 
Blough anything ; but because they like him so much 
in his present job of chief accountant to the S. FE. C. 
Mr. Hoxey of the Stock Exchange would be very 
well liked. Of course, by the time this reaches you, 
the answer may be out. 


Convention Notes 
E REGRET that the American Institute of 


Accountants’ convention meets three days 
after we send this to press. Advance registration 
indicates it will be as big in its way as the American 
Legion convention in September. And that parade! 
We are not alone in thinking that it was, as far as 
New York is concerned, the parade to end parades. 

The Jersey C. P. A.’s celebrated September 17, 
proclaimed as Constitution Day, at Atlantic City, 
with a fine convention. On October 6, the Connecti- 
cut C. P. A.’s had a meeting in New Haven. 


Remind your clients that contributions to the 
Red Cross are deductible. 
This is the month to join the Red Cross. 


When Is a Man Old? 


CCORDING to our way of looking at it, Con- 
gress has plugged only one of the so-called 
loopholes. For the rest, it has merely thrown around 
a lot of rusty barbed wire, which will scratch and 
hurt a few taxpayers, but not seriously hinder them 
if they are bent on avoidance. The West Indies cor- 
poration is pretty definitely out. Tax-exemption of 
state employees and bond interest is still and increas- 
ingly with us. And another old loophole is unmen- 
tioned. There should be a definition of “contemplation 
of death.” If you are not Biblically minded, use the 
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life insurance actuarial tables. But set an age, pref- 
erably seventy, after which there will be a presump- 
tion of “contemplation of death” and avoid such 
farces as the case of AWcCaughn (McFarlan), U.S. 
Supreme Court, March 30, 1936 (364 CCH {§ 9208). 
The decision of the district court was that a man 
78 years old did not act in contemplation of death. 
Before he was 80 he was dead. The Supreme Court 
upheld it. 


Those of you who think that Van Buren, Ark., is 
as unreal as the relatives therein about whom Bob 
Burns chats so delightfully every Thursday night, 
are invited to read the case of Wood, US Court for 
Western Arkansas (374 CCH § 9476). 

* * #* 

I’, J. Gibbons of Tacoma, Wash., calls our atten- 
tion to the case of Viault (374 CCH § 7236), 36 BTA 
No. 72, as answering the problem in the October 
“Students’ Department.” 


Happy Days 

T IS YEARS since we have read quite such an 

interesting article as “Cost Accounting in the 
16th Century,” which appears in the September num- 
ber of The Accounting Review. From page 231, we 
quote: 

“As for depreciation, the printing industry was still in 
the handicraft stage, the equipment used was not very ex- 
pensive, and there was no danger of its becoming obso- 
lete, or even of its wearing out within a foreseeable time. 
\s a matter of fact, Plantin’s presses are still good, and 


on rare occasions, the City of Antwerp uses them to print 
memorable addresses.” 


Auditors will also enjoy the certificate quoted at the 
foot of page 233. 


Join the Red Cross! 


The Regulations 


H P. COCHRANE, a Washington, D. C., Tax 
e attorney, has made a shrewd observation 
about the use of the regulations by tax men. He 
looks at the copy in the office. In some offices there 
is quite a search before the regulations can be found. 
If the regulations are dusty of cover, but clean as to 
edges, and not dog earned, then he knows that that 
office depends upon the law as decided; that it uses 
case books, and the statutes to determine its pro- 
cedure; even the computation of original returns. If 
on the other hand, the regulations are not dusty, but 
smeared all over with finger prints, pencil marks, 
wrinkled and dog eared, then he knows that the office 
does not make much use of case law, but accepts the 
regulations for very nearly gospel. The former usu- 
ally prevails in law offices; the latter is the rule in 
public accountants’ offices. Of course the best thing 
is to use both; and the best way of doing that is 
through a tax service. 

He further cites an example of the danger of the 
first method. The regulations regarding inventory 
‘ure most specifically mentioned and sanctioned in the 
statute, and therefore are of much more weight than 
others sanctioned by a general enactment. To dis- 
regard the regulations in an inventory case is suicide, 
yet the case books have plenty of examples of that. 
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This is the month the Red Cross needs you most. 


ROM THE editorial page of the Newark, N. J., 
Evening News of September 14, we take the 
following : 


“What Taxes We Pay? 


Do the American people really know what taxes they 
are paying—and why? 

Actually, under the existing tax structure in free Amer- 
ica, it is virtually impossible for any man to say with 
certainty exactly how much he pays for the support of 
sovernment, or what he gets in return, 


Here are the figures regarding direct and indirect taxes 
as compiled from the best available estimates: 


The combined tax revenues of federal, state and local 
vovernments in 1937 will be approximately $12,500,000,000. 

Of this the federal government will collect $5,500,000,000, 
of which $2,670,000,000 (48.4 per cent) will come from cus- 
toms, liquor, payroll, tobacco, gasoline and a lengthy mis- 
cellany of other indirect taxes. 

State governments will collect $2,7000C0,000, of which 
$2,000,000,000 (74 per cent) will come from indirect taxes, 
chiefly sales, gasoline and liquor, and 50 per cent of the 
$4,300,000,000 that local governments will collect likewise 
will come from indirect taxation. 


Throughout the nation 52 per cent of all tax revenue 
will come from indirect levies. 

Thus it is seen that the average man in the street does 
not really know the cost to himself of many legislative 
proposals that have been made to sound very plausible, 
indeed. The average property owner will vote readily, 
for example, for overall tax limits or special homestead ex- 
emptions. He does not always understand that such tax 
“gains” are almost invariably offset by concealed levies, 
which in many jurisdictions in recent years have taken 
the form of heavy sales taxes. And sales taxes stride at 
evervbody.” 


On Thanksgiving Day give some more to 
the Red Cross 


Rulings of the Bureau of 
Internal Revenue 


Accrual of Taxes.—Oklahoma real and personal property 
taxes accrue, for Federal income tax purposes, as of Jan- 
uary 1, except that taxes on unmanufactured farm products 
accrue as of May 31. 


The income tax imposed by the State of Oklahoma ac- 
crues, for Federal income tax purposes, as of the end of 
the calendar or fiscal taxable year, whichever is the basis 
of the return filed under the State law.—G. C. M. 18828, 
X VI-37-8914 (p. 3). 

Property taxes in North Carolina should be accrued as 
of April 1, by taxpayers whose books are kept on the 
accrual basis, beginning with taxes which are assessed as 
of April 1, 1937.—G. C. M. 18929, X VI-38-8931 (p. 4). 


Annuities—Exclusion from Gross Income.—Annuities or 
pensions paid by the Railroad Retirement Board pursuant 
to the provisions of the Railroad Retirement Act of 1937 
are not subject to income tax in the hands of the recipients. 


—I. T. 3115, X VI-38-8929 (p. 2). 


Automobiles, etc.—Scope of Tax.—The resale or use by 
a manufacturer or producer of a motorcycle originally sold 
tax-free and subsequently accepted as a trade-in on a new 
motorcycle is not taxable under section 606(b) of the Rev- 
enue Act of 1932 unless prior to such resale or use the 
motorcycle was so altered or rebuilt as to lose its identity. 

S. T. 514 (C. B. XI-2, 471 (1932)) modified —S. T. 867, 
X VI-37-8920 (p. 23). 


(Continued on fage 690) 
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FEDERAL TAX LITIGATION— 
SELECTED PROBLEMS IN 
RES JUDICATA 


Randolph E. Paul and Philip Zimet, 
Members of the New York Bar 


32 Illinois Law Review, June, 1937, 
p. 139-154 


One of the principal difficulties in con- 
nection with res judicata in the field of 
taxes occasioned by the consideration 
that the scheme of the Revenue Act is one 
of annual periods. It was settled in the 
case of New Orleans v. Citizens’ Bank, 167 
U. S. 371, that the rule of res judicata may 
operate without diminution of respect for 
the principle that each year’s claim for 
taxes constitutes a distinct cause of action. 
The distinction between suits for the same 
cause of action and suits for different 
causes of action is particularly significant 
in tax litigation because each tax year, 
under the scheme of the Federal income 
tax, constitutes the basis for a separate 
cause of action. Consequently, it becomes 
necessary, where a new year is in litiga- 
tion, to determine whether the precise 
issue in the later case was raised and deter- 
mined in the earlier case. The Board of 
Tax Appeals does not seem to consider 
itself bound by its earlier decisions on a 
question of law where it is satified, by 
reason of a development in the law, that 
its former opinion, in the case of the same 
taxpayer for a previous year was errone- 
ous, 

In the Bankers Pocahontas case, 287 U. S. 
308, the petitioner had previously brought 
suit against the collector in the district 
court, “and the court had held the peti- 
tioner entitled to the depletion allowance 
which was the subject of dispute in the 
Board for later years. The petitioner 
pleaded res judicata. The Supreme Court 
summarily dismissed this contention, say- 
ing that the prior suit was against the 
collector, and so the judgment was not 


is 


= judicata against the Commissioner of | 


he United States. In the case of Tait v. 
iF can Maryland Ry. Co., 289 U. S. 620, 
however, a previous suit brought against 
the Commissioner was held to preclude 
a subsequent suit brought against the Col- 
lector of Internal Revenue, involving the 
same issue. The Court held that the lia- 
bility of a Collector is not official, but per- 
sonal. for which reason a judgment in the 











| suit to which he is a party does not con- | 


clude the Commissioner of 
States, but 


. that where a question has been adjudged as 
between a taxpayer and the Government or its. 
official agent, the Commissioner, the Collector, being 
an official inferior in authority, and acting under 
them, is in such privity with them that he is 
estopped by the judgment. 


the United 


To furnish a basis for the application of 
res judicata, there must be a final decision 
on the merits. Where the same demand 
is involved in the previous litigation, it is 
no bar to the application of res judicata 
that the judgment in the former suit was 
based upon a different theory, or that a 
point was not urged. In tax cases, where 
there was a previous controversy relating 
tc a different year, in determining whether 
the same issue is involved in the later case, 
it is necessary to consider whether the 
controlling statutory law is the same and 
whether the controlling facts are the same. 


Questions of privity arise in the tax 
field primarily in connection with the pro- 
vision of the Revenue Act concerning the 
liability of a transferee of property of a 
taxpayer in respect of the tax. Under the 
rule that parties in privity are bound by 
the previous judgment, a litigant may be 
precluded by a judgment in a case in which 
he was not a party. In transferee cases 
the primary liability is that of the trans- 
feror, and the government contention is 
that a transferee receives what should 
have been devoted to the payment of the 
transferor’s taxes. In the case of Jahncke 
Service, Inc., 20 B. T. A. 837, the Board of 
Tax Appeals held that a judgment against 
a corporation is conclusive as against its 
stockholders on the question of the liabil- | 
ity of the corporation to the tax forming | 
the subject of the transferee liability. 


Problems of res judicata have arisen in 
connection with a claim that an acquittal 
in a criminal prosecution for the evasion 
of taxes constitutes a bar against the im- 
position of civil penalties, the contention 
being that the penalties would constitute 
a second punishment for the same offense. 
In Mitchell v. Commissioner, 374 C. C. H. 
{ 9288, the court said: 

The only rule necessarily derivable from Coffey 
v. United States, 116 U. 436, would seem to 
be that an acquittal in a criminal prosecution is 
a bar to a civil action to enforce fines or forfeitures 


of property which are in their nature criminal 
penalties. 
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It was conceded that this rule seemed 
“hard to justify” because of the different 
degrees of proof applicable to the estab- 
lishment of criminal and civil responsi- 
bility. 

The existing rule of res judicata is highly 
artificial in so far as a decision in a case 
involving the United States or a Commis- 
sioner may be res judicata as to later ac- 
tions involving a Collector, and in so far as 
the converse is not true. This artificiality 
derives from our archaic system of suits 
for the recovery of taxes. There is a 
growing tendency on the part of taxpayers 
to pay taxes and sue for refund as distin- 
guished from taking an appeal to the 
Board of Tax Appeals. There is no reason 
why these various remedies should not be 
more intelligently coordinated. Perhaps 
all suits and proceedings should be against 
the Commissioner, or perhaps all suits and 
proceedings should be against the United 
States, the real party in interest. At any 
rate, a realistic rule of res judicata would 
be based upon the fact of previous litiga- 
tion between the parties rather than upon 
such an accidental consideration as whether 
one side appeared by one agent or another, 
both of them recognized. 


A taxpayer who has litigated a point of 
fact or of law in a previous year may be 
precluded, under the existing doctrine of 
res judicata, from relitigating the point in 
later years on the basis of a completely 
changed state of the law. The government 
may likewise be precluded from bringing 
suit. In view of the fact that the doctrine 
of res judicata affects only the parties to 
previous litigation or their priv ies, persons 
who litigated a question in previous years 
|may be given treatment different from the 
treatment accorded to persons who have 
not previously litigated the same question; 
the result is an undesirable lack of uni- 
formity. It follows that appeals must be 
taken in cases decided adversely to a par- 
ticular litigant, Government or taxpayer, 
however small the amount involved, what- 
ever the financial condition of the taxpayer, 
and irrespective of whether the matter 
could be settled or is unimportant in a par- 
ticular year because of other points in- 
volved; failure to take appeal will result 
in a binding adjudication for all future 
years involving the particular point. Thus, 
the basic purpose of res judicata is frus- 
trated; litigation is stimulated instead of 
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being settled. One obvious, but not very 
delicate, remedy is to limit the application 
of res judicata to a narrow operation, mak- 
ing it apply only as to the tax year of | 
adjudication. 


It may not be too subtle a remedy to 
authorize the courts and 
the rule of res judicata in meritorious cases 


upon a showing of additional or different | 
facts or a new rule of law which might | 


reasonably affect the result. Legislation 
to such an end would free the Board and 


the courts to do equity, leaving them to | 


adhere to precedent where their discretion 
dictated adherence. The courts and the 
Soard might under such legislation apply 
the rule of res judicata in conformity with 
the true spirit of the rule, employing it as 
they should to save themselves from repe- 
titious litigation, but 
error, 
obliges them to do. 


INCOME TAX PROBLEMS IN MORT- 
GAGE FORECLOSURES 


Member of the Illinois Bar 


32 Illinois Law Review, June, 1937, 
p. 189-196 
The recent case of Helvering v. Midland 
Vutual Life Insurance Company, 57 Sup. Ct. 


Henry Heineman, 


| 
| 
| 
| 
| 


| 
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between the fair value of the property and 
the full amount of the debt. 
If the Midland decision should be taken 


to lay down the rule that a mortgagee’s | 


bid at a foreclosure sale is to be regarded 


|for all tax purposes as having the same 


Board to relax | 





not to perpetuate | 


which the existing rule sometimes | 
|under the 


incidents as a bid by a third party, 
very harsh results follow. The reasoning 
of the case would seem to indicate that 
taxable income would be received by the 
mortgagee, in one case up to the full 


some 





amount of the accrued interest and in an- | 


other case in the proportion of accrued 
interest which the bid bore to the full 
amount of the indebtedness, depending 
upon a provision in the trust deed that | 
any bid upon a foreclosure sale shall be 


applied to interest before principal or pro | 


rata to 
interest. 

Under Article 23 (k)-3 of Regulation 94 
Revenue Act of 1936, 
gagee is entitled to charge off as a bad 
debt the portion of the mortgage indebted- 
ness remaining unsatished after a foreclos- 
ure sale, provided it is ascertained to be 
worthless in the year of foreclosure. The 


the discharge of principal and 


| Regulation regards the bid price merely 


123, resolves a conflict with respect to one | 


of the perplexing incidents of taxation rel- 
ative to mortgage foreclosures. Plaintiff 
insurance company foreclosed a number 
of mortgages and at the foreclosure sales 
bid in the properties for the full amount 
of the principal mortgage debt and accrued 
interest, 
coupons in payment of the bids. 
preme 
of Internal Revenue in holding that the 
amount of accrued interest satisfied by 
the application of the notes and coupons 
on the debt constituted taxable income, 
even though the properties were worth 
less than the principal of the mortgage 
debt. 

Since the property bid in was worth less 
than the principal indebtedness, the tax- 
payer argued that only a part of the debt 
was satisfied, and that the part satisfied 
constituted principal, since under other de- 
cisions the bid in a foreclosure 
applied to the satisfaction of principal in- 
debtedness before interest. The Court 
met this argument by stating that the bid 
of the mortgagee 
the bid of an outsider and that the bid for 
the full amount of the mortgage debt and 
interest paid both. Though the mortgagee 
received no cash, it did receive a credit 
having all the incidents of a cash payment. 
The Court in effect stated that the tax- 
payer itself indicated that it regarded the 
property as worth the full amount of the 
principal and interest by protecting itself 
against a redemption for any lesser sum. 

The taxpayer did sacrifice its right to 
a deficiency decree, the satisfaction 
which would have made it, as mortgagee, 
whole. But it is generally conceded that 
many deficiency decrees are worthless. 
The fact that protection against redemp- 


the event of such redemption may be val- 
ued above a deficiency decree does 
mean that either is worth the 


applying the notes and interest | 
The Su- | 
Court sustained the Commissioner | 


| 


sale is | 


is to be considered as | 


| with 


)| adopted by the taxpayer nor enforced by | 
ot | 


| 
| 
| 
| 
| 
j 
| 
| 
j 
| 


| involved 


| 23(k)-3 is to amend the regulations so as 
tion and the possibility of recoupment in | 


as presumptive of the fair market value, 
and this presumption can be rebutted by 
appraisal or otherwise. The method of 
taxing interest and the method of taxing 
the capital loss are inconsistent under this 


There seems to be no logical way out of 
this dilemma except to say that Article 
23(k)-3 is invalid. However, it is 
likely that the Bureau of Internal Revenue 
will give the Midland decision such an ef- 
fect since the decision embodies the rul- 
ings of the Bureau over a period of years, 
during which period the inconsistencies 
between the method of taxing interest and 
the method of taxing the capital loss ap- 
parently never proved disturbing. 

Article 23(k)-3 regards the acquisition of 
the mortgaged property as a sale or ex- 
change of the mortgage for the property. 
The Midland case regards it as a purchase 
by the mortgagee for cash. Hence, under 
the Midland case the basis for future de- 
preciation and gain or loss on sale can 
only be the cash cost, that is, the bid. Lit- 
erally interpreted, the Midland case allows 
for no loss larger or smaller than the dif- 
ference between the cost of the mortgage 
and the bid price and no basis for the 
property other than the bid price. This 
result might not be unacceptable if in ordi- 
nary foreclosure practice the 
foreclosure 


of an actual purchase and reflected the 
actual fair value of the property, but it 
seldom does. On the other hand, Article 


23(k)-3 does not furnish the best possible 
solution to the problem. As it now stands, 
the recovery of the cost of a mortgage is 


by a bad debt deduction, whenever in fact 
a deficiency decree exists and the fair value 
of the property is less than the amount of 
the bid. However, a literal compliance 
Article 23(k)-3 is usually neither 


the Bureau of Internal Revenue. 


It is believed that the most feasible way | 


to avoid the inconsistencies and difficulties 
in the administration of Article 


to provide for a single bad debt provision. 
Allocating the entire deduction to bad 


not | debts rather than partially to capital loss 
difference | as Article 23(k)-3 literally requires is most 


bid at a} 
sale had some of the incidents 


a mort- 


| Revenue Act of 1934, 
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practicable. Mortgages are seldom short 
time speculative investments, and it seems 
entirely consonant with the intent of the 
Revenue Act to make any losses from 
mortgages deductible in full as any other 
of the usual types of bad debts. Whether 
this method of handling the recovery of 
the cost of mortgages furnishes an entirely 
logical and consistent method of dealing 
with the subject depends upon the scope 
given to the Midland decision. 


INCOME TAX ON ANNUITIES 


| Benjamin F. Kivnik, Member of the Philadcel- 
phia Bar 


11 Temple Law Quarterly, July, 1937, 
p. 567-570 


Prior to, the enactment of the Federal 
no Federal incom« 


| tax was imposed upon any portion of the 
|amounts received under an annuity con 


tract until the annuitant had received an 
aggregate amount of payments equal to 
the total amount paid for the annuity. 


| Since the enactment of the 1934 Act, how- 
| ever, Congress has conclusively presumed 


that payments received each year under an 


|annuity contract constitute income to the 
| extent that such payments represent three 
Regulation and under the Midland decision. 


not | 


per cent of the cost of the annuity contract. 


The discussion herein is limited to the 
taxability of purchased annuities. Amounts 
received as an annuity under a will are 
fully taxable as income to the recipient ii 
payable only out of the income of a defi- 
nite fund, but fully exempt as a bequest ii 
made a charge upon the whole or a part 
of the corpus of the fund. 


Receipts which constitute a return of 
capital cannot be subjected to tax as in- 
come. Where an obligation to make pay- 
ments is contingent upon the happening ot 
certain events so that it may terminate 
before the taxpayer has recouped his cost 
or investment, capital must be fully re- 
turned before there is any income. This 


| view finds support in the case of Burnet 


v. Logan, 283 U. S. 404. The decision in the 
Logan case was adhered to by the Commis- 


| sioner of Internal Revenue in holding that 
|} annual commissions on insurance premiums 


,}amounts received exceeded the 


| they 
obtained partly by a capital loss and partly | 





received by the estate of a decedent under 
his contract were not taxable until the 
value ot 
the contract as appraised for Federal es- 
tate tax purposes; the obligation to pay the 
commissions being conditional upon re- 
ceipt of the annual premiums. Receipts 
under most, if not all, commercial annuity 
contracts are contingent and_ therefore 
should be exempt from income tax until 
aggregate the original cost. 


APPLICATION OF THE FEDERAL 
ESTATE TAX TO LIFE INSUR- 
ANCE POLICIES 


32 Illinois Law Review, June, 1937, 
p. 223-234 


Section 302(g) of the Revenue Act of 
1926 provides for the inclusion in the gross 


| estate of the decedent of amounts of all in- 
| surance policies taken out by the deceden! 


on his own life. Subsection (g) divides in 
surance policies into two classes: policies 
pavable to the decedent’s executors; and 
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those payable to all other beneficiaries. 
In the case of insurance payable to named 
beneficiaries other than the decedent’s ex- 
ecutor a deduction of $40,000 is allowed; 
where the insurance is payable to the dece- 
dent’s executors, no deduction is permit- 
ted. This section was enacted in 1918 and 


re-enacted without change in the Revenue | held that 302(h) did not apply to the last 


Act of 1926. 


The Supreme Court of the United States 
has had Section 302(g) under considera- 
tion in only four cases. 
Bank v. United States, 278 U. S. 327, involved 
policies taken out in 1922 in which the in- 
sured reserved the right to change the 
beneficiary. The Court held that the tax 
imposed by the statute is not a direct tax, 





Chase National | 


specified beneficiaries, or whether the ba- 
sis of the decision is that Section 302(g) 
applied retroactively is invalid for consti- 
tutional reasons. It seems more probable 
that the Court intended to take the former 
view, inasmuch as it cited Wyeth v. Crooks, 
33 F. (2d) 1018, a district court case which 


half of Section 302(g). The decision is 
Ypen to criticism on the ground that if 
302(h) does not apply to the second clause 


| of 302(g), there would have been no neces- 


nor does it violate the due process clause | 


of the Fifth Amendment when applied toa 
policy taken out after 1918 in which the | 
insured reserved the right to change the 
beneficiary. 


In the other three cases, policies were 
taken out before 1918. 
Frick, 268 U. S. 238, the insured had retained 
control until death over three of his eleven 
policies by a reservation of the right to 
revoke the assignment, but the Court made 
no distinction between the two types of 
policies. The Court decided that the sec- 
tion, as a matter of statutory construction, 
did not apply, 
provision, to policies taken out before en- 
astinent of the section. 


Bingham v. United States, 296 U. S. 211, 
involved policies taken out prior to 1916 
in which it was provided that if the named 
beneficiaries predeceased the insured, the 
proceeds should be payable to other desig- 
nated persons. The decedent reserved no 
power to change the beneficiaries. The 
Court held that the Frick case had deter- 
mined that the statute had no retroactive 
application, and that no interest passed at 
the death of the insured. The first ground 
is unsatisfactory because the Court had, 
between the Frick and Bingham cases, set- 
tled in Chase National Bank v. United States 
all doubt of the validity of prospective appli- 
cation of the statute where the insured re- 
served the right to change the beneficiary. 
With these doubts out of the way, the rea- 
son for the rule in the Frick case was gone 
and the Court was free to determine 
whether the statute could constitutionally 
he applied to policies issued prior to 1918. 
Instead, the Court apparently found in the 
statute a requirement that something be 
transferred from the insured’s estate at 
death, and that no interest passed because 
the insured had reserved no rights in the 
policy. 

In 1924, the statute was amended by in- 
troduction of a retroactive clause. It 
would appear from the statute that the 
only question that can now be raised is 
whether the retroactive application of the 
statute violates the due process clause of 
the Fifth Amendment. This question leads 
to a consideration of Industrial Trust Com- 
fany v. United States, 296 U. S. 220. That 
case involved a policy containing a “pre- 
decease clause” 
the insured to change the beneficiary, 
assign the policy, 


or to surrender it for its 
cash value. 


The Court refused to give 


In Lewellyn v. | 


in the absence of an express | 


| 


| miums, 
| constitutional grounds. 





with no right reserved to | 
to | 


retroactive apnlication to Section 302(g) | 


despite the amendment. It is not clear 
trom the opinion whether the Court adopts 
the construction that Section 302(h) does 
not 
302(¢) dealing with insurance payable to 


apply to the second clause of Section | 


| sity of mentioning 302(g) in 302(h) at all. 


The first clause of 302(g) applies to in- 


| surance policies payable to the insured’s 
| estate, 


and such policies are taxable re- 
vardless of when they were taken out. 
Furthermore, the conclusion 
Wyeth v. Crooks that the items enumerated 


| in Section 302(h) do not cover 302(g) is 


inconsistent with the Court’s language in 
Chase National Bank v. United States. 


Although the treasury regulations provide 


that insurance payable to either the estate 


or the executor shall be included in the 
gross estate without deduction, two deci- 
sions by the Board of Tax Appeals have 
drawn a distinction between the words 
“executor” and “estate.” In the Appeal of 
Julia S. Lucky, 2 B. T. A. 1268, the Board 
said that Section 302(g) does not provide 


| that insurance payable to one’s estate shall | 


constitute a part of the gross estate, but 
provides that such insurance shall become 
a part of the gross estate only if receivable 
by the executor. In Jones v. Commissioner, 


in Marmaduke B. Morton v. Com- 
missioner, 23 B. T. A. 236, the Board decided 
that the true test of whether the $40,000 
exemption will be allowed or not is whether 
the proceeds of the policy are subject to 
the payment of the debts and expenses of 


ance is in terms payable to a person other 
than the decedent’s executor. 
seems sound and carries out the intention 
of Congress. 

Another phrase of 302(g) which has re- 
ceived consideration “Tpolicies] taken 
out by the decedent.” Prior to adoption 
of the regulations of 1934, the treasury de. 
partment had always recognized the source 
of the premiums as an element in deter- 
mining what proceeds of life insurance pol- 
icies are subject to the estate tax. If 
“taken out by the decedent” is interpreted 
to include the full value of all policies on 


ithe life of the decedent even though the 


beneficiary pays all or a part of the pre- 
the statute may be attacked on 
The treasury de- 
partment has probably avoided the most 


| vulnerable opening by electing exclusively 


to tax the proceeds of policies in which 
the insured retains at least one of the legal 
incidents of ownership, such as power to 
change the beneficiary. 


Under Section 302(c), 


This test | 


DIGESTS OF ARTICLES ON TAXATION 





reached in | 





it would appear | 


that a change in beneficiaries made in con- | 


templation of death could be taxed and the 
value of the policy at the time of the 
change of beneficiaries should be included 
in the gross estate. This section would 
not seem to apply to an annuity contract 


| coupled with an insurance contract because 


“es 


the term “insurance’ 


’ involves the concep- 


tion of payment for the assumption of a} 


risk. There is no risk of loss involved in 


an annuity contract coupled with a paid up 
life insurance policy 





in substantially the! never paid. 


| proceeds 


| are deducted from the gross estate. 


| the deductions are sufficient i 
20 B. T. A. 441, the Lucky case was followed. | oy a ae 


|In 1931, 
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amount of the premium. A more satisfac- 
tory treatment is to separate the combined 
annuity-insurance contract, allocating the 
insurance feature to Section 302(g) and con- 
sidering the annuity portion independently. 


ESTATE TAX, LIFE INSURANCE, 
AND DEDUCTION FOR 


CLAIMS EXCEEDING 
ESTATE 
71 United States Law Review, July, 1937, 
p. 361-365 
Because the Federal estate tax is an 


estate tax, as distinguished from an in- 
heritance tax or a tax on succession, and 
because of the terms of the statute, the 
beneficiaries of a decedent’s life insurance 
may find themselves enriched as a con- 
sequence of the estate’s insolvency. The 
of life insurance payable to 
named beneficiaries is ordinarily not sub- 
ject to claims against the estate. For the 
purpose of the estate tax, however, the 
proceeds of such insurance are, to the 
extent of their excess over $40,000, in- 
cluded in the gross estate, the executor 
being entitled to recover from the bene- 
ficiaries' of the insurance a proportionate 
part of the tax which he pays. For a de- 
termination of the net value of the estate, 
on which the tax is computed, certain 
items, including claims against the estate, 


If 


amount, 


| there may be no net estate and no tax. 


Claims against an estate may thus actu- 
aily result in exempting the beneficiaries 
of the decedent’s life insurance from a tax 
which, but for the claims they would 
have to pay. This result was reached 


: | recently in the case of Helvering v. th- 
the decedent, and not whether the insur-| .., y ereny ¥. Reet 


western National Bank & 
(2d) 553. 
The Federal statute provides that: 


For the purposes of the tax the value of the 
net estate shall be determined . . by deductin 
from the value of the gross estate. Such 


Trust Co., 89 F. 


| amounts for claims against the estate [among other 


| items] as are allowed by the laws of the 
jurisdiction . . under which the estate is being 
administered. The deduction herein allowed 


in the case of claims against the estate, unpaid 
mortgages, or any indebtedness shall, when founded 
upon a promise or agreement, be limited to the 
extent that they were contracted bona fide and for 
an adequate and full consideration in money or 
money’s worth. 

Under the similar provisions of the 
New York tax statute, it was similarly 
held in Matter of Suderov, 292 N. Y. Supp. 
468, that the full amount of the claim is 
to be deducted from the gross estate, not- 
withstanding that the gross estate con- 
sists principally of insurance payable to 
named beneficiaries and the part of the 
gross estate which is subject to the pay- 
ment of claims is insufficient to pay the 
claims in full. In United States v. Mitchell, 
74 F. (2d) 571, it was held that the fact 
that a claim was presented and allowed 
in the probate court and subsequently paid 
by the executors has no bearing on the 
deductibility of the claim. On the other 
hand, the fact that a claim has not been 
allowed by the probate court or paid by 
the estate is equally without bearing. In 
Commissioner of Internal Revenue v. 
Strauss, 77 F. (2d) 401, deductions were 
upheld for claims which were not pre 
sented to the probate court and were 
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REGULATION VS. UNDISTRIBUTED 
PROFITS TAX: A DILEMMA 


Ilerbert D. Simpson, Professor of Public | 
Finance, Northwestern University 


13 Journal of Land and Public Utility 
Economics, August, 1937, p. 228-231 


the railroad and public utility field rep- 
resents an area in which two governmental 
policies, regulation and undistributed 
profits taxation, come into intimate con- 
tact. The general intent of railroad regu- 
lation, so far as it relates to earnings, is 
that rates will be so determined that the 
railroads will earn not more than a reason- 
able return on their property. ‘“Reason- 
able” includes earnings adequate to maintain 
plant and equipment and to induce suffi- 
cient investment of new capital from time 
to time to provide for necessary expansion. 
Furthermore, ‘‘reasonable” means over a 
considerable period, with the frank expec- 
tation that for long periods of time, on 
account of business depressions, shifts in 
agricultural production and in areas of 
industrial activity, changes in methods 
of transportation, and the development of 
new forms of competition, the railroads 
may have little or no net earnings. It is 
the regulatory intent that larger earnings 
during favorable periods shall compensate 
for temporary contractions or deficits suf- 
ficiently to yield a “reasonable” return 
over the entire period under contempla- 


| second 


| 



























tion. In an industry that is obliged to 
yperate and to formulate its financial poli- 
cies under these conditions, it would seem 
that government regulation must already 
have made highly improbable the abuses 


some justification for the principle of spe- 
cial taxation of undistributed earnings. 





Studies No. 18), by Clyde O. Ruggles. 
Research, Harvard Business School, 


$1.00. 


ness Publications, Inc., Chicago. 
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the capital stock and the excess profits 


jtax, and their replacement by the broad 


taxation of corporate earnings. In the 
place, the rate schedule departs 
still further from any effort to embody 
that principle. The arbitrary progression 
from seven to forty-two per cent has no 
relation whatever to the rates which 
would be paid by individual stockholders 
if these various earnings were distributed. 
In the third place, regulation itself does 
not bring about a prompt distribution of 
earnings, in the field of regulated public 
service industries, as effectively as the 
original advocates of undistributed profits 
taxation could wish. The steady reduc- 
tion of railroad rates over a long period 
in the past and the current widespread 
reduction of public utility rates by state 
commissions throughout the country is 
actually bringing about a more thorough- 
going distribution of earnings in these 
fields than even the undistributed profits 
tax is doing in other fields of industry and 
business. Moreover, the distribution of 
past and potential earnings through lower 
rates to public utility users automatically 
makes such earnings subject to taxation. 
A reduction in freight or electric power 
charges means a reduction in the costs of 
business and industry and, consequently, 
either a widening of potential profits by 
that amount or a wider distribution in the 
form of higher wages to employees and 
lower prices to the consumers in these 


| industries. 


It has been suggested that railroads 
ought to apply a portion of their earnings 


|in prosperous times to the reduction of 


of corporate surplus that have provided| their heavy fixed indebtedness, thereby 


|}reducing the hazards to their credit and 


Books on Accounting, Finance, 
Government, and Taxation 


Aspects of the Organization, Functions, and Financing 
of State Public Utility Commissions (Business Research 


3Joston. 


Assessment Principles and Terminology. 
ciation of Assessing Officers, Chicago. pp. 166. Price $2.00. 

Basic Accounting Principles, by Earl A. Saliers. 
pp. 656. 
Borrowing for Highways, by Edna Trull. 


|solvency in periods of reduced earnings 
In the first place, the application of such | 


principle would imply the repeal of the |tax will make such policy impossible. 
various special corporation taxes, such as| Through a long line of decisions, it has 


or of deficits. The undistributed profits 
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| been the general holding of the courts 
ithat all taxes are deductible from gross 
revenue for the purpose of determining 
net income. The effect of such decisions 
is to make it incumbent upon regulatory 
officials to fix such rates as will enable 
the railroads to cover all expenses, in- 
cluding in expenses all taxes of whatever 
kind and variety. The only method of 
applying all of these policies simultane- 
ously would seem to lie along the follow- 
ing lines: 

1. Let the railroads retain a portion o1 
all of their net earnings, applying them 
to reduction of their fixed indebtedness, 
thereby meeting the demand for a sub- 
stantial reduction of the railroads’ bonded 
capitalization. 


2. The Treasury Department will then 
collect an income and undistributed profits 
tax of from eight to forty-two per cent 
on all of these retained earnings, thereby 
carrying out the tax policv of the Federal 
government. 


3. The Interstate Commerce Commis- 
sion will then raise railroad rates suff- 
ciently to enable the roads to recoup the 
taxes they have paid on earnings applied 
to reduction of their indebtedness. 


4. As railroad bonds are retired, ani 
with the Federal debt presumably in proc- 
ess either of reduction or absorption by 
the Social Security funds, what will Ix 
more natural than for investors whose 
bonds have been called to reinvest thei: 
|funds in tax-exempt state bond issues, th« 
proceeds of which will be used to improve 
[tenn and transportation facilities s« 
that shippers need not pay the high rates 
established by the Interstate Commercx 
| Commission—to enable the railroads to re 








coup the taxes collected by the Federal 
Treasury—on earnings retained by _ the 
railroads—to enable them to reduce their 
fixed indebtedness? 
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Studies in Federal Taxation, by Randolph FE. Paul. 


More Security for Old Age: A Report and A Program, 
by Margaret Grant Schneider. 
pp. 204. 

National Debt and Government Credit, by Paul W. Stew 
art and Rufus S. ’ 


Twentieth Century lund, 

Price $1.75. 

lucker. Twentieth Century Fund, Inc., 

Price $1.79. 
pp. 441. Price $1.00. 

Price $4.00. 
Commerce Clearing 
Price $1.00. 

Commerce Clearing 
Price $1.00. 


pp. 164. 


pp. 206. 
Cal- 


street, Inc., New York. pp. 103. Price $2.00. 

Corporation Laws of New York. Commerce Clearing 
House, Inc., Chicago. pp. 325. Price $1.00. 

Cost of Government in the United States, by Lewis H. 
Kimme!. National Industrial Conference Board, New York. 
pp. 137. Price $3.00. 

Distribution of Property of Decedents in New York. 
American Surety Co., New York. Pamphlet. Gratis. 

Economics of Real Estate and Simplified Appraisal Sys- 
tem, by Ivan A. Thorson. Realty Research Bureau, Los 
(Angeles. pp. 40. Price $2.00. 

Interpretation of Financial Statements, by Benjamin 
Graham and Spencer B. Meredith. Harper & Bros., New 
York. pp. 122. Price $1.00. 

Mechanics of Prosperity, by Hobart C. Dickinson. 
liams & Wilkins Co., Baltimore. pp. 136. Price $2.00. 

Minimizing Taxes on Incomes and Estates, by J. Blake 
Lowe and John D. Wright. Barron’s Publishing Co., Bos- 
ton. pp. 100. Price $2.00. 


Wil- 





laghan & Co.. Chicago. pp. 341. Price $5.00. 

Studies in Massachusetts Town Finance, by Euvene F. 
Oakes. Harvard University Press, Cambridge, Mass. 
pp. 237. Price $2.50. 

Unemployment Insurance and Old-Age Benefits (Payroll 
Taxes). Commerce Clearing House, Inc., Chicago. pp. 183. 
Price $1.00. 

U. S. Supreme Court Business Law Decisions, 1936-1937. 
a Clearing House, Inc., Chicago. pp. 172. Pric« 
$1.00. 

U. S. Tax Cases, 1935, Vols. I, II. 
House, Inc., Chicago. pp. 1865. 
on subscription). 

U.S. Tax Cases, 1937, Vol. I. Commerce Clearing House. 
Ine., Chicago. pp. 931. Price $4.50 ($3.50 on subscription) 
_World Finance, 1935-1937, by Paul Einzig. The Macmillan 
Co., New York. pp. 342. Price $3.00. 


Commerce Clearing 
Price $4.50 (each) ($3.50 


Your National Capitol—Seventy-Fifth Congress, Inte: 
national Bank, Washington, D. C. 


pp. 100. Price $.50. 
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ALABAMA 





Creameries, milk plants, cream stations, etc., re- 
port to the Commissioner of Agriculture and 
Industries on or before the 1st day of December 
each year. 

Property taxes—municipal property taxes become 
due on the Ist day of December. 





— and iron ore mining—monthly report and tax 

ue. 

Gasoline tax—monthly report and tax due. 

Lubricating oils tax—monthly report and tax due. 

Sales tax—monthly return due and tax payable 
on or before this date. 


‘ 
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Annual franchise tax report required to contain 
the gross and net receipts for all states includ- 
ing Arkansas for the year ending December 31 
next preceding. 

Chauffeurs’ licenses expire on December 31 of 
the year in which a license is issued. 

Report of mussels taken, caught or killed, etc., 
must be made on or before the 31st day of De- 
cember of each year. 

The licenses issued to automobile manufacturers 
are for twelve months and expire on the 3lst 
day of December of each year except as other- 
wise specifically provided for. 


Dec. 31 


1937 DECEMBER 1937 


——_— 
SUN, MON. TUE. WED. THU. FRI. SAT. 


«cn xn “” 1 2 3 4 
567 8 
12 13 1415 
19 20 21 22 
26 27.28 29 


Gasoline tax due on or before this date. 

Report of motor fuel deliveries made during the 
preceding month required of all common carriers 
on or before this date. 





Auto camp licenses expire on this date each year. 

Breeding stock licenses expire at the end of the 
calendar year. 

— and loan agents’ licenses expire on this 
ate. 

Chain store tax license expires. 

Chauffeurs’ licenses expire on this date. 

County treasurers required to forward to each 
other the proportionate share of taxes due fo1 
stock moved from one county to another im- 


CALIFORNIA mediately after this date. 

| Dance hall licenses expire at the end of the calen- 

dar year for which issued. 

Game importers licenses expire at the end of the 
calendar year. 


Holders of certificates to operate cosmetology 


Dec. 31 
Architects’ renewal license fees to be paid on or 
before the 31st day of December. 
—— report of stockholders due before this 
ate. 





Dec. 
Gasoline tax due; distributors required to make | 
physical inventory. | 
Motor vehicle registration fee reduced to 1/12 of | 
annual rate. 


—— 





Cosmetological schools, shops, etc., licenses expire 
on the 31st day of December. 

Property taxes—after the 3lst day of December in 
each year, the assessor in person or by deputy, 
makes a demand upon all taxpayers who have 
failed to make returns to him for a list of their 
taxable property, and such demand may be made 
by written notice left with the taxpayer at his 
residence or place of business, or sent postpaid 
by registered mail, with return receipt de- 
manded, to the taxpayer’s last known residence. 
The taxpayer must return this list by the 3rd 
Monday in January following. 





ARIZONA 
Dec. 1 
Express companies’ gross receipts tax due during 
the month. 
Dec. 5 





Alcoholic beverage licensee’s report due. 

Dec. 15- . . . 

Gasoline distributors’ and consignees’ reports and 
taxes due. 

Gross income tax report and payment due. 

Motor vehicle carrier report and tax due. 

Third Monday. : 
Express company gross receipts tax delinquent. 
Private car line tax delinquent. 

Dec, 20— 

Gross income tax delinquent. 
Motor vehicle carrier report and tax delinquent. 

Dec, 25—— 

Motor fuel carriers’ report and any tax due. 

Dec, 31— 
Alcoholic beverage licenses expire. 

Automobile (used vehicle dealer) license fees due. 
Meat retailers’ license fees due. 
Slaughter business license fees due. 











ARKANSAS 
Vec, 1—— 

Arkansas Corporation Commission on or_ before 
this date certifies private car or freight line 
company property tax assessment to Auditor of 
State on or before this date. 

Dec. 15 

Monthly sales tax report and remittance due. 

Dec. 31 








All motor vehicle registrations and licenses issued‘ 


expire at midnight on December 31 of 


vear for which issued. 


the 


Dec. 15 


| Dec. 25— 
Coal mine owners’ royalty tax due on or before 








Dec. 5 
First one-half of real property taxes and all 
secured personal property taxes delinquent (ex- 
cept in certain cities and irrigation districts). 
Fish packers’ monthly report due. 


Dec. 10 

Cattle transporters’ monthly report due. 

Horse, mule or burro transporters’ monthly report 
due. 

Kelp monthly report due. 

Kelp privilege tax due. 

Petroleum and natural gas 
reports due. 


Dec. 15 
Gasoline distributor’s return due. 
Third installment of personal income tax due. 
Use fuel tax report and tax due. 

Dec. 20 
Alcoholic beverages (manufacturers 

ers) monthly report and tax due. 

Motor carriers’ monthly report and tax due. 


Dec. 31 


Imitation dairy products’ monthly report due. 
Slaughter house monthly report due. 





companies’ monthly 








and import- 





COLORADO 
Dec.—— 


Empleyment agencies must file a report with the 


deputy state labor commissioner monthly. 
Dec. 10 





Motor vehicle carriers must file a report and pay 
the tax for the preceding month, on or before 


this date. 
Dec. 14 





Last day to remit service tax due for preceding 


month. 





Coal mine owners’ report due on this date. 
Retail sales tax return and tax due. 
Use tax return due. 

Second Monday: 





Sale of land for delinquent taxes shall commence 


on or before this date of each year. 
Dec. 20 





Motor vehicle carriers notified of tax due, on or 


before this date. 





this date. 


Gasoline distributor’s statements to state oil in- 


spector due on or before this date. 
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schools must renew same on or before this date 
each year. 

If land is conveyed between this date and July 1 
following, the grantee shall pay the taxes for 
the year conveyance is made. 

Money lenders licenses expire on this date. 

Motor vehicle registrations expire on this date. 

Poultry egg dealers’ licenses expire. 

Real estate brokers’ and salesmen’s licenses expire 
on this date. 

Service tax license expires. 











CONNECTICUT 
Dec. 1 ; 
Gasoline tax due from distributors. 
Dec. 10 
Theatre reports due. 
Dec. 15- _ 
Gasoline distributors’ reports due. 
Dec. 31——___—_. ’ 
ee distributor’s monthly (inventory) report 
ue. 
Game breeders’ reports due at expiration of license 
period. 
Manufacturers’ reports of motor vehicles tested 
due. 
DELAWARE 
Dec. 1 





Annual report due from persons or corporations 
licensed to conduct horse racing. 

Monthly alcoholic beverage report due. 

New Castle County property taxes paid before this 
date are subject to a 3 per cent discount. 

Dec. 15 

Gasoiine filling station report due. 

Last day for tax collectors to make demands in 
writing for unpaid property taxes. 

Last day to file alcoholic beverage report. 

Last day to pay 4th installment of personal income 
tax. 

Dec. 31 

Commercial fishing licenses expire. 

Creamery permit expires. 

Gasoline tax report and tax due. 

Last day to pay property taxes in New Castle 
County. 

License to deal in 
expires. 

License to deal in fertilizers expires. 

License for fishing boats expires. 








commercial feeding stuffs 
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License to sell liming materials expires. 
License to take soft crabs expires. 
Motor vehicle registration expires. 


DISTRICT OF COLUMBIA 


Dec. 10——— 
Alcoholic beverage statements due. 
Dec. 31— 


Monthly gasoline tax report and tax due. 
Motor vehicle registration expires. 


FLORIDA 
Dec. 1-——- 
From this date to Aug. 31 no citrus fruit may be 
sold if “immature.” 
Dec. 10 : 
Gasoline inspection fees and reports due 
Lime kiln reports and fees due. 





Dec. 15—— 
Chain store monthly reports and gross receipts 
taxes due. 
Gasoline sales and storage reports and taxes due. 
Dec. 31—— 


Auto transportation company mileage tax reports 


ue. 
Fresh water fish dealers’ reports due. 
Last day to secure 3 per cent discount on property 





taxes. 
GEORGIA 
Dec. 5—— — , 
Dealers and distributors of oysters and shrimp 
reports due. 
Dec. 20 : : ; 
Executions issue against delinquent taxpayers on 
this date. 


Gasoline reports and taxes due. 
General property taxes delinquent. ; 
Railroad and express companies’ taxes delinquent 
after this date. 
Dec. 31—— 
Carbonic acid gas report and tax due. 
Chain store tax and report due. 


IDAHO 


Dec., First Monday 
The Board of County 
county in Idaho meets as a 





Commissioners of each 


equalizing the assessment of all property entered 
upon the subsequent personal property assess- 
ment roll and determining complaints in regard 
to the assessment of such property, allowing or 
disallowing exemptions and rebates. Such busi- 
ness must be completed and the Board must 
adjourn by the 3rd Monday of December. 
Dec. 10 
Beer excise tax and report due. | 
Monthly report of dealers in dairy products sub- 
stitutes due. 
Dec. 15 
Electric light and 
kilowatt tax due. 
Gasoline dealers’ report and tax due. 








power companies’ report and 


Report and license tax of electric generating com- 


panies due. 
Retail sales tax and return due. 


Third Monday—— 


Any person paying taxes on migratory livestock | 
may obtain a rebate on the amount paid in 
excess of the amount due in any county or an | 


adjustment of the amount of taxes levied upon 
such property: provided, that a duly verified 
claim for such rebate is filed with the clerk of 
the Board of County Commissioners on or before 
this date in year in which taxes are levied. 

On or before this date the owner of migratory 
livestock may file with the clerk of the Board 
of County Commissioners, of the county wherein 
such property is first listed in that year, a peti- 
tion for deduction from his assessment for the 
length of time such livestock has been assessed 
in other counties, accompanying same with evi- 
dence of such assessments. 


Fourth Monday . 

All taxes levied on shares of capital stock of banks 

must be paid by banks prior to this date in year 
such taxes are levied. 

All taxes shown on the personal property assess- 
ment roll, and on any subsequent roll, become 
due and payable to the assessor (county) on 
demand, and, if unpaid, shall become delinquent 
on this date, together with a penalty of 10 
per cent of the amount of such taxes as shown 
on the assessment roll. 

First half of all taxes extended on real property 
assessment roll must be paid to county treasurer 
prior to this date. 

Dec. 31 - ’ 

At the time of filing a certified copy of articles of 

incorporation of any corporation, when filed on 
or between the Ist day of October and the 3lst 











Dec. 1 


oard of Equaliza- | 
tion on this date each year for the purpose of | 


THE TAX MAGAZINE 


day of December, in any year, a sum equal to 
aia of the annual license tax shall be 
paid, 


Commercial fertilizer registration fee is payable | 
annually to the Commissioner of Agriculture on | 


or before this date. 

Manufacturers and importers of commercial fer- 
tilizers (brand registration) file annual report 
with the Commissioner of Agriculture. 


ILLINOIS 





Date of delivery of property tax books for all 
property taxes by County Clerk to town, district 
or county tax collectors. Collection procedure 
is inaugurated by the mailing of tax bills at 
least 30 days before the delinquent date of real 
property taxes, to-wit, May 1 as to the first 
installment and August 1 as to the second in- 
stallment. In counties of 250,000 population or 
more (Cook County), in the event of a general 
reassessment of real property, the County Clerk, 
upon completion of the tax books, specifies a 
date for the delivery of same to the tax collect- 
ing officials, which procedure is followed for the 


period of five years next ensuing upon comple- | 


tion of the reassessment. 
erty taxes attaches. 
Dec. 5 
Cold storage warehouse monthiy report of food 
held in storage due. 


Dec. 10—— 


Lien of personal prop- 





Fur dealers’ report of business transacted in No- | 


vember due. 


Dec. 15— 
Alcoholic beverage tax return of manufacturers 
and importing distributors due between Ist and 
15th of each month. 
Retailers’ occupation (sales) tax reports and taxes 
due. 
Utilities gross receipts tax and report due. 
Dec. 20—— 





Last day for distributor of motor vehicle fuel to 


make monthly return and to pay tax. 
Last day for non-distributors to file monthly motor 
fuel report and pay tax. 
Last day for registered brokers to make return of 
sales of motor fuel. 
Petroleum products inspection fees due. 
Dec. 30 
Last day for carriers to file monthly report c‘ 
motor fuel delivered during previous month. 
Dec. 31 
Feed stuffs annual license fee due during month of 
December. 


Feed stuffs statement of product sold or offered 
for sale during month of December due. 


Mussel license holders’ annual report of mussels 
taken due. 








INDIANA 


Dec. 1 
Employment agency reporis due. 
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Dec. 15 
Motor carriers tax due. 
Small loans licensees required on or before this 
date to pay to the Superintendent of Banking 
| an annual license fee. 
Dec. 20——— 

Motor vehicle fuel 
and pay tax. 
Dec. 31 
Annual corporation report—If on the first day of 
January, any corporation has not filed its annual 
report and paid its annual fee, together with all 
monthly penalties due, the Secretary of State is 
required to furnish the Attorney General with a 
list of delinquent domestic corporations, Atto: 
ney General may direct the county attorney oj 
the county in which the corporation has its 
principal place of business to bring suit for 

collection of fee. 
Motor vehicle registrations expire at midnight o1 
this date. 





distributors must file report 





KANSAS 

Dec. 1—— 
| Express company gross receipts taxes due 
| Dec. 10 
| Oil inspection reports due. 
| Dec. 15 

Motor carrier reports and fees due and hen at 

taches, 

| Dec. 20 

Car company taxes delinquent. 

virst installment of property taxes delinquent. 
Dec. 25 

Gasoline reports and taxes due. 
Dec. 31 

All second class city licenses except for shows, 
theatres and other exhibitions expire on this 
date or on June 30. 

Corporations withdrawing from State on or before 
this date not liable to franchise taxes for such 
year. 

Employment agency licenses expire. 

Express company gross receipts taxes delinquent. 

| Hotel, restaurant, rooming and apartment house 
licenses expire. 
Motor vehicle registration expires. 
Mussel licensees’ reports due. 
Non-safety film licenses expire. 




















KENTUCKY 
Dec. 5—— 
Employment agency reports due. 
Dec. 10 


Breweries and manufacturers of beer and wine fik 
monthly report and pay tax on this date. 
Gasoline refiner’s and importer’s report due. 
Monthly excise tax report of blenders and recti 
fiers of distilled spirits and excise tax due. 
Monthly alcoholic beverage report of hotels, res 
taurants and clubs due. 


Second Monday. 

















Semi-monthly payment of excise taxes on malt | Monthly amusement or entertainment reports ani 
products and alcoholic beverages due. returns due. 
Dec. 10 sta ; . Real estate of delinquent taxpayers in cities oi 
. — oils inspection fees due, the second class sold for city taxes on this date. 
ec. 
Bank and trust company reports due. ‘~ tax due not later tl 30 days aft 
Common carriers’ gasoline reports due. thi oll . si ater than aays Se) 
Imitation condensed milk tax due. Gee — meetnts-sevort aud. tax ilities due o1 
Semi-monthly payment of excise taxes on malt var wee + Pig el ae Sa Se ete GUE OU 
= Ate : Ss Be 
products and alcoholic beverages due. Motor vehicle fuel tax report due 
Dec. 20—— Motor carrier mileage tax due. 
Bank and trust company taxes due. lp 20 
Building and loan association reports and taxes | ~€S > 
X Rise Crude petroleum transporters’ monthly reports 
: due. 
Dec. 25- ; Oil production tax due. 
Gasoline dealers’ reports and taxes due. ies 
Dec. 31 : . ; | Gasoline reports (except refinery reports) an 
Assessment date for intangibles not susceptible of taxes due. 


being stamped. — ’ : 
Motor vehicle registration expires. 
Private car company taxes due. 


IOWA 





Dec. 1 


Annual corporation report—Additional penalty of | 
$4 is imposed for failure of any corporation to | 
make its annual report and pay its annual fee | Dec 


to Secretary of State hefore this date. 


made on this date. 
First Monday 
On all personal property 1 
before this date an additional penalty of 5 pet 
cent is collected. 


Dec. 10 


Application for motor vehicle registration must be | Dec. 10 








Class A licensee must make returns and pay beer 


taxes. 

Motor carrier reports due. 

Reports by vendor of cigarettes, cigarette papers 
etc., due. 


taxes not paid on or | 


Hotel and restaurant certificates expire. 


LOUISIANA 





| Dec. 1 
| Second installment of New Orleans personal 
public utility property taxes due during 
month, 


and 
this 





‘a 
Wholesale fish dealers’ report due. 





Monthly report of oyster vessels due. 
Parish gasoline tax reports and tax due. 
Reports and tax on imported kerosene due. 
r| Reports of imported alcoholic beverages due. 
Reports of imported gasoline due. 
Dec. 15 
Baton Rouge municipal property taxes become 
delinquent. 
Cer reports of alcoholic beverages transported 
: ue. 
' Carriers’ reports of gasoline transported due. 
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Dec. 20—— 




















































































































- Last day to file dealer’s report and pay tax on| On or before this date the State Board of Public 
Alcoholic beverages tax reports and taxes due. gasoline sold or used during next preceding | Accountancy mails forms to public accountants 
this Gasoline tax report and taxes due. calendar month. for registration. 
ing Kerosene tax report and taxes due. Last day to pay cosmetics tax. tween the Ist and 10th of each month. 
Luxury (sales) tax return and tax due. Persons entering manufacturing business in Balti Oyster packers and canners file sworn statement 
Dec. 30 more City between September 1 and October | on this date as to the number of barrels of 
oe Oyster severance tax due. must apply for manufacturers’ exemption before oysters purchased and caught during the pre- 
aioe Severance tax on brine report and taxes due. this date. omy — ss 
Dec. 31 Oyster, sea food, etc., monthly inspection tax is 
All motor vehicle registrations expire. due on this date. ; . 
y of Annual capital stocks statement of foreign cor MASSACHUSETTS Privilege license tax issued to public utility cor- 
1ual porations due. | | Tee. a porations for part of year expires on this date. 
= Auctioneer s semi-annual report due. License fee for dealers in bovine animals due. Privilege neon ge yh agen eee ge a on 
e is General state and parish property taxes due. Telephone and telegraph companies application to power, express, pipe line, railroad, sleeping car, 
hoa Lake Charles city property taxes due. Commissioner for abatement due telegraph and telephone companies are due on 
tor Monroe real property taxes due. i ji this date. 
y of Money lenders licenses expire. | : ~ ” a vilken Nine citi aie ine ton. | OS 
hi Public utility supervision and inspection fee due. A eee ar aaa ne psc he ge a a. | Wholesale oyster and sea food dealers file monthly 
for Quarter annual report of auctioneers in New Assessment of omitted property lor property report on this date 
~ Orleans due. | ation between December 10 and December 20. I — 
oO Real estate brokers’ and salesmen’s licenses expire. | Dec. 15 ae ( . t) t ee aed 
Tax liens for taxes of current year become legal| Cold storage warehouse reports due. ‘ onion P ergeomgeens iy! = as aa Ss Cue 
mortgages on property. | . sage fuel distributor’s return and tax due. | Every dealer in motor vehicles shall file a monthly 
ec. , report with the tax collector on this date. 
MAINE | Property taxes on omitted property due, unless wanes vehicle monthly mileage tax reports are 
bills mailed after December 26, in which case d bef. his d 
E : ue on or before this date. 
> — 4 | taxes due 10 days after mailing of bill. ee 
asoline tax due. = Z : ; 
If franchise tax is not paid on or before this date. | — Rpt Rapeem = a. egret this 
harter is subje forfeiture. hepa j ee 
ee ee | MICHIGAN | Distributors and wholesale dealers of gasoline file 
al Sardine packing license expires. | : 
Small loan agency monthly reports due. i ~~. ee “ Ged ‘ yg report and pay monthly tax on this 
ast day to file verified statement and pay ton. | ate. . ? 
Dec. 1-31 : Pe ene Beoti | nage tax. | Last installment of the income tax is due on or 
“~— — stations’ license applications may | Tien date for real and personal property taxes. before this date where the return is made on 
© presented. | Severance tax and reports due. the basis of a calendar year. : 
SS a | First Monday. Monthly gross sales tax and report due on this 
se packing pl ce sy Nl due. : | Corporations in default for failure to file report date. 
Wholesalers and manufacturer's malt beverage re- | or pay tax may pay 14 delinquent fees by this | Dec. 31—— __ ited : 
ws, ports due. date without penalty, extend balance and have Annual license fee for chain stores due and pay- 
this Dec. 15 | forfeiture waived. | able at end of calendar year, ; 
Application fee and report of sporting camps due.| State and county, city and school taxes due, ex-| Engineers’ certificates of registration expire on 
fore Gasoline tax sales report due. cept where city and/or school taxes are coHected | this date. ; ; i 
uch One-third of railroad and street railway company | upon the July roll or are subject to special | a of certified public accounts expires on 
isi te. 
tax payable. charter provisions. this da 
Dec. 31 | Dec. 5 
ent. Commercial feeding stuffs registration renewable.| Gasoline—common carrier’s statement due. 
use ensign ea geawe d ——— —— | Dec. 10 MISSOURI 
F rug. —" ee .apot ide. icenses_ renewa bl Common and contract carriers’ monthly report due. | Dee. 1——- 
Sarg ne sage € registration renewable. = Fur dealers—last day to make monthly report. Corporations which register on this date or within 
Seams aauk ter Tannen went pom aa 30 days thereafter pay a $35 registration fee 
I - “4 | : S c xes : 
Lightning rod agents’ licenses renewable. Monthly sales tax and return due. | Sa ae have all property taxes paid by 
Motor vehicle dealers’ fees due on or before this | Dec. 20 : 
date. Gasoline—wholesale distributor's statement and tax | Dec. 15- ; ee — 7 
Motor vehicle manufacturers’ fees due on or before due. ; Gasoline—statement of distributors and dealers 
this date. ’ Severance tax and reports delinquent. due. : 
Motor vehicle operators’ or chauffeurs’ licenses’ pec. 39 | Sales tax monthly return due. 
expire. . 3 : ‘ aes Detroit taxpayers paying one-half of city taxes | Dec. 25- 
tile Motor vehicle registration terminates at midnight antl pe eng 1 Bm lies remainder pe A Gasoline—tax due : ; 
this date. . ; to Dec. 30. —distributor’s and dealer’s report of gasoline 
Reports of dealers in deer skins and deer heads a received due ‘ 
eu ue. aye c ses —transporter’s statement due. 
Retail deer dealers’ reports due. es oe public utility property pay- Dec. 31 , 
res . > : : . le | dl . 
Ta ween — | Commercial feeding stuffs license expires. | Assessment date for annual franchise tax. haha 
, : Employment agency license expires. | Corporations failing to register and pay registra- 
Py Fur dealers—license expires. tion fee on Rd — = date, forfeit their 
cAtbel . “a: . ~ 
Last day to pay commercial fertilizers license fee. | corporate rights and privileges. 
af ‘ MARYLAND Real estate brokers’ and salesmen’s license ex- — eons on po aol scandal eianiiaiin 
ey ec. 3 pires sy jesse 
ais Additional penalty accrues this date upon fran- Transient merchants—license expires. | In Jackson County an additional tax of ten per 
: chise taxes of domestic ordinary business | = shall be added as penalty upon taxes col: 
iter corporations and “ corporations nenet meee | sae odin Boel a 
capital employed, State taxes upon distillec t 1 : 
on spirits and pote taxes of 6 Meso and for- MINNESOTA Manufacturers’, wholesalers’ and dealers’ tax due. 
eign corporations based upon gross receipts. Dec. 5 Second class city property tax due between Sep- 
Druggists’ applications for licenses, accompanied Cold storage warehouse reports due. oe ae os Ale gp 
by fees, due. | Dec. 10 . ete Je : 
Foreign corporations subject to franchise tax upon | © Liquor reports of wholesalers. brewers and dis-| ~%¢,,™attresses’ permit remains in force and 
rts capital employed which fail to pay annual fran- pally 5 “ anc aaa the end of the calendar year in which 
chise tax by this date, or within 30 days of | [ive stock commission merchants’ statements due. —— 
rendition of account, shall forfeit right to do D 15 
business in Maryland until all taxes, interest | ‘Siacan a d d 
2 . and penalties are paid. age e carr ck mile tax and report due. MONTANA 
ec. 5—— | Pats Dec. 1 
Last day to file cold storage warehouse monthly ye tax and fees due. ‘Taxidermists’ reports are due. 
report. | Dec. ; : : 
Last day to file monthly account of tobacco sales! Cigarette licenses expire on this date. ’ ae oe b h sii sileaiielie: Niaaiaaaiiaas 
on or through Baltimore market. Commercial canneries’ licenses expire on this date. reameries, — cheese, or ice cream factories 
: Dec. 10—— | Seenes Seateny epecenes Sessa Sage ; | wi or oes buying stations’ reports due 
anid Last day to file monthly statement or declaration | _ —— ae net licenses expire. | D : oT : 
this of insurance brokers, agents or solicitors. = | Hotel a piieinies oe Ngee nara | Dec. 15— b & . 
Last day to make return and pay distilled spirits otel and restaurant licenses expire. Alcoholic beverages, brewers’ and wholesalers 
ax. Inspection fee of canneries due. monthly reports and excise tax due. 
Last day to pay admissions tax Live stock dealers’ licenses expire. Dealers’ monthly gasoline tax and report due to 
non ‘15 $ F — po gen ym “—*- — Board of Equalization on or before this 
4 eports of mussel dealers due. ate. 
| <a control fees due. es sapere and license taxes due on 
ec. 20—— or before this date. 
Horse racing statement due on or before this date. MISSISSIPPI Railroads and common carriers file monthly report 
Dec. 31 on or before this date with State Treasurer and 
Annual statement of tons of fertilizer sold by Dec. 1-—- ; State Board of Equalization of gasoline deliv- 
. importers, dealers, or agents, due. Admission ommment) tee onl eepevt - due be- | ™ — in state. 
me commercial fishing licenses expire. tween the Ist an th of each month. | Dec. 3 
Feeding stuffs commercial (registration and inspec- On or before this date the collector is required to | Cement dealers’ licenses expire on this date fol- 
ted tion) licenses expire on this date. mail to each privilege tax payer holding an lowing date of issuance. 
Last day Sy file beer - report yee pay tax on ea license and oe rg will _ | Chain stere licenses expire. 
beer sold during preceding month. anuary a notice thereof and a renewa ank, | 


Coal, retail dealers’ licenses expire. 
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Manufacturers and importers of commercial fer- | 
tilizers pay annual license fee and file report 
with Commissioner of Agriculture. 

Oil producers’ license tax, second installment, due. 

Public warehousemen’s reports are due. 


NEBRASKA } 

Dec. 1- | 

All city taxes in cities of the first class become | 

due. 

City personal 

delinquent. 

First day to mail delinquent personal property tax 

notices. 

First installment of personal property taxes be- 
comes delinquent on this date. 

First instal’ment of personal property taxes in the 

City of Omaha becomes édlaque on this date. 

Maoufacturers and distributors of alcoholic liquor 

at wholesale must make a return with the Liquor 

Control Commission between the first and 

fifteerth of each month showing amount of | 

liquor manufactured and sold during the pre: | 

| 

| 

| 

} 


taxes for City of Lincoln become | 
j 


ceding month. 
Taxes of car companies become delinquent. 
‘Taxes of non-resident motor vehicle carriers be- | 
come delinquent. 
Dec. 5—— 
Reports of public grain warehouses due. 
Dec. 10 
Employment agencies’ reports due. 
Railroad monthly reports of passes due. 
Dec. 15 
Gasoline carriers’ reports due. 
Gasoline dealers’ reports and taxes due. 
Manufacturers and distributors of alcoholic bever- 
ages must make a return. 
Reports and taxes of retail imitation butter deal- 
ers due. 
Dec. 30 j 
Penalty accrues on unpaid franchise taxes of | 
domestic (non-profit) corporations. 
Dec. 31 
At the end of the calendar or fiscal year, an annual 
notice of the amount of all existing debts shall 
be published in some newspaper. 
Cold sterage warehouse certificates expire. 
Commission merchants’ permits expire. 
Last day to mail delinquent personal property tax 
notices. 
Licenses for automatic scales expire. 














NEVADA 
Dec. 1- 
Petroleum products report and fees due. 
First Monday—— 
First installment of property tax due. 
Dec. 25—— ? , 
Gasoline (motor vehicle fuel) dealer’s and user’s 
reports and taxes due. 
Dec. 31—— | : 
Creamery license expires. _ } 
Dairy products’ license expires. 
Motor vehicle registration expires. 
Real estate salesmen’s or brokers’ licenses expire. 





NEW HAMPSHIRE 





Dec. 1 
Fee for registration of motor vehicles by non-resi- 
dents reduced after this date. } 
Gasoline distributor’s monthly tax due. 
General property taxes payable to local tax col- 
lectors are due. 
Interest on delinquent taxes begins. 
Municipal permit fee for motor vehicle registration 
reduced after this date. 
Dec. 10——— 
Monthly beverage report and fee of on-sale and 
off-sale permittees due. 
Monthly report of agents of unlicensed fire insur- | 
ance companies due. 
Monthly report of foreign 
wholesalers due. 
Monthly report of manufacturers and wholesalers 
of beverages due. 
Dec. 15—— 
Monthly report of gasoline distributors due. 
Dec. 31—— 
\uctions—annual license expires. 
Deverages—annual registration expires. | 
Feeding stuffs—annual certified statement due. | 
Portable sawmills—annual certified statement due. | 


manufacturers and | 





NEW JERSEY 
Dec. 1 | 
Mailing of property tax bills for the following | 
first and second installments computed at one- 
half of the complete tax last previously levied 

to be completed by this date. 


On or before this date distributors pay gasoline 
tax. 


| Dec. 20—— 


THE TAX MAGAZINE 


Outdoor advertisers must pay permit fee between 
the Ist and 15th day of December. 

Railroad and canal property taxes payable between 
June 1 and eccuber 1. If taxes not paid 
before December 1, company shall be consid- 
ered in default. 

Secretary of State revokes certificate of authority 
to do business by a foreign corporation upon 
failure to pay foreign corporation franchise tax. 

Unpaid taxes on realty become a lien, as of this 
date, in the year in which they fall due. 

Dec. 5 

Cold storage warehouses file report. 

Dec. 10—— 

Operators of interstate busses file monthly state- 
ment on or before this date. 

Operatogs of motor busses, within the limits of a 
“municipality,” file a statement and pay the 
gross receipts tax on or before this date. 

Dec. 15 

Manufacturers, distributors, transporters, storers, 
warehousemen and importers of alcoholic bev- 
erages reports due. 

Outdoor advertisers must pay permit fee between 
the Ist and 15th day of December. 

Persons dissatisfied with findings of County Board 
of Taxation may file application for review with 
the State Board of Fax Appeals within one 
month from the date fixed for final decisions by 
the County Boards of Taxatfon. 

Dec. 20 

Small loan businesses must pay license fee on or 
before this date. 

Dec. 31 

Distributors of motor vehicle fuel file monthly 
reports on or before this (last business day of 
month) date. 

Motor vehicle registration license expires and cer- 
tificate becomes void on this date. 

Transporters of gasoline must, within 30 days after 
the close of each month, furnish a statement, 
to the State Tax Commissioner, of all deliveries 
to points within or without in New Jersey. 














NEW MEXICO 





Dec. 1 
First installment of property taxes delinquent. 
ay i dealers’ and retail dealers’ license fee 

ue. 
Motor vehicle property taxes due. 

First Monday—— 

Date of sale of land for delinquent taxes. 

Dec. 15 
Gross income (occupational) taxes and reports due. 
Oil and gas conservation tax returns and pay- 

ments due. 
Severance taxes and reports due. 

Third Monday 
Express company gross receipts are due and de- 

linquent. 








Motor carrier reports and taxes due. 
Pipe line license fees due. 
Dec. 25 
Gasoline distributors’, retail dealers’ taxes and re- 
ports due, taxes and reports on gasoline pur- 
chased from unlicensed distributors and dealers 








due, carriers’ reports due. 
Dec. 31 ; j 7 
Motor carrier transportation agents’ license fees 
due. 


Motor vehicle registration renewable. 


NEW YORK 
Dec. 5 
Cold storage warehouse monthly report due. 
Dec. 15. 
Last grievance day for village assessments. 
Dec. 25 
(1937) 
Last day to file New York City Public Utilities 
Excise tax return and pay tax. 
Monthly report and tax due under Sec. 
additional tax on utilities. 
Dec. 30 
Second installment of village taxes due where pay- 
able in two installments. 
Dec. 31 
Commercial Feedin 
sell commercial 
this date. 
Commercial Fertilizers—Annual license fee to sell 
commercial fertilizers due on or before this date. 
Motor vehicle registration, including the registra- 
tion of motorcycles and of manufacturers and 
dealers, and of omnibus corporations, expire on 














Stuffs—Annual license fee to 
eeding stuffs due on or before 


this date; registration required to be renewed | 


annually, 


to take effect on the first day of 
January. 


NORTH CAROLINA 





ec. i , 
One-half per cent discount period on property 
taxes expires on this date. 


186-a, | 













| 
| 





| 
| 
| 








| 
} 
| 
} 
| 
| 
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Dec. 10 
Alcoholic beverage excise tax is due on or before 
the 10th day of each month. 
Ice cream manufacturers’ reports due. 
Dec. 15 
Gross sales return and tax due on or before this 


date where sales are reported on a monthly 
basis. 


Dec. 20———~ 
Gasoline tax and report due. 
Dec. 29——— 
Commissioner certifies franchise tax delinquencies 
. to Secretary of State 90 days after due date. 
lec. 31 


Oleomargarine licenses expire. 











NORTH DAKOTA 





Dec. 1 
Beverage license fees due during December. 
Concentrated commercial feeding stuffs statements 
and fees due during December. 

Commercial fertilizers statement due during De- 
cember. 

Oil inspection reports and fees due. 

Tractor fuel oil report and fee due. 

Dec. 10 
Grain warehouse reports delinquent. 

Oil inspection fees delinquent. 
Tractor fuel oil fees delinquent. 

Dec. 15—— 

Fourth installment of income tax on calendar year 
basis due. 

Gasoline reports and taxes due. 

Interstate motor carriers mileage report and taxes 
due. 

Dec. 20—— 

Surety liable on oil dealers’ bonds. 

Dec, 31 

Air transportation companies—taxes due. 

Beverage license fees due during December. 

Car line companies—taxes due. 

Commercial fertilizers statement due during De- 
cember. 

Concentrated commercial feeding stuffs statements 
and fees due during December. 

eer license fees due on or before this 

ate. 

— graders’ license fees due on or before thi 

ate. 

Cream station and dairy monthly reports due. 

Dairy products semi-annual reports due. 

Express companies—taxes due. 

Grain warehouse reports due. 

Hairdressers’ license fees due on or before 
date. 

Imitation ice cream licenses expire. 

Motor vehicle registration renewable. 

~——— and co-operative telephone company taxes 

ue. 

Property taxes due. 

Taxes become a lien upon real estate as between 
vendor and purchaser. 

Tourist camp licenses expire. 

Used automobile dealers’ licenses expire. 








thi 


OHIO 
Dec. 1 

Personal tax lien record filed, making personal 
taxes over $100 a lien on real estate. 

Tax commission — to secretary of state list 
of railroad, including street, suburban and in- 
terurban corporations which without lawful ex- 
tension of time have failed for 90 days to file 
proper returns. 

Upon request of tax commission attorney general 
is required to institute quo warranto or injunc- 
tion proceedings. 

Dec. 5 

Last day for employment agencies to file monthl) 
report. 

Tax Commission fixes date in the preceding No 
vember as the assessment date and lien date 
for deposits in financial institutions. 

Dec. 10—— 

Admissions tax reports and payments due. 

Alcoholic beverage tax reports due. 

Last day for payment of delinquent taxes unde: 
the new Whittemore Act. 

Dec. 15 

Day on which excise tax on all utilities exce)! 
motor transportation corporations beaomes delin- 
quent. 

Last day without penalty for all utilities except 
motor transportation corporations to pay excise 











ax. 

Monthly report of unregistered dealers in motor 
vehicle fuel due. 

Dec. 2 

Last day for filing complaints, with county board 
of revision, against valuations, unless time is 
extended on first collection period. 

Last day for payment, without penalty, of first 
half of real property and public utility real and 
tangible personal property taxes assessed during 
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current year, if paid in two installments, where 
time has not been extended; first installment 
due if paid in ten installments. 

Last day without penalty for dealer to report sales 
or taxable use of motor vehicle fuel during pre- 
ceeding calendar month. 

Private motor carriers’ monthly report and emer- 
gency tax due. 

Dec. 30 

Last day for filing complaints with tax commission 
concerning exemption of real property. 

Transportation companies including pipe lines, re- 
port all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. 

Dec. 31 

Date of taxable status of personal property of 
express, telephone, and telegraph companies. 

Expiration date of state licenses for corporation- 
selling agricultural lime and limestone, agricul 
tural seeds, commercial fertilizer, feed stuffs 
insecticides and fungicides, and for cleaning and 
dyeing corporations and real estate brokers an¢ 
salesmen. 

Gasoline tax for preceding calendar month due. 

Last day to file monthly fishing report. 



























OKLAHOMA 
Dec. 1—— 
Excise tax on petroleum: report and tax due. 
Gross production tax and report on oil and gas 
due. 
Dec. 5 ; 
Reports from mines (other than coal) due. 
Dec. 10 P eich 
Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. ' oe 
Report of manufacturers of non-intoxicating alco 
holic beverages. 
Dec. 15—— 
Gasoline tax and reports due. ‘ 
Gas pipe line reports of daily meter readings due 
Mileage report and tax of motor vehicle carriers 
due. 
\Mlonthlv sales tax and report due. 
Monthly use tax and report due 
Dec. 20 
Reports from coal mines due. 
Dec. 31 
Fur dealers’ reports due. ; 
Property of express companies reported as of this 
date. 














OREGON 





Dec. 1-31 - 

Commercial fertilizer manufacturers, importers or 
other persons before selling, offering or expos- 
ing for sale any brand must pay annually during 
December a license fee to the State Depart- 
ment of Agriculture. 


Special motor carriers’ monthly fee due. 
Dec. 10——_ 
Oil well license tax and report due on or before 
this date to county treasurer. 
Dec. 15 
Fish poundage fee and report and meat dealers’ 
report due on or before this date. 
Fourth quarterly installment of property taxes due 
Dec. 20— ; 
Alcoholic beverage excise tax and report due. 
Gasoline tax and report due to Secretary of State 
on or before this date. 
Motor carriers’ tax due on or before this date. 
Dec. 31 : : 
Aircraft registrations expire on this date each 
year. Renewal takes effect on January Ist each 











year. 

Alcoholic beverage licenses expire. 

Beverage manufacturers’ and dispensers’ licenses 
expire. 

Motor vehicle loans license terminates on last 
day of calendar year. 

Motor vehicle registrations, dealers’ licenses and 
chauffeurs’ licenses expire. 

Public dance hall licenses expire on this date. 

Real estate brokers’ and salesmen’s licenses expire 
on this date. 


PENNSYLVANIA 
Dec. 1—— 
Annual license fee of dealers and brokers in do- 
mestic animals due. 
Farm produce dealer’s license application due. 
Second half of license tax on street railways in 
_Pittsburgh due. 
Six per cent penalty accrues on delinquent taxes 
in cities of the first class. 
First Monday. 
Annual reports of private bankers and tax on 
gross receipts due. 
Dec. 10—— 
Amusement tax monthly 
due. (Philadelphia. ) 





reports and 


Dec. 15 


payments 


STATE TAX CALENDAR 


Liquor importers’ reports due. 
Malt beverage tax report due. 





Estimated advance payments of corporate net in- | 
come taxes to secure 4 per cent per annum | 
discount must be made on or before December | 
15, 1935. 

Liquor manufacturers’ reports and taxes to De- 
partment of Revenue due. 


Motor vehicle registration cards for the succeeding | Third Monda 


year may be issued on and after this date. 
State liquor store sales tax monthly report and 
tax due. 

Six months after June 1 
County taxes delinquent six months after notice 

published. 

90 days after second Monday of September 
County intertriennial assessment completed in 

counties of fifth to eighth classes. 

Dec. 31 

Alcoholic liquor manufacturers’ permits expire. 

Amusement tax licenses and permits expire on this 
date. (Philadelphia.) 

Boat or net fishing licenses expire. 

Cigarette tax permits expire on this date. 

In all counties of the 5th to 8th classes the assess- 
ors are required to complete the triennial assess- 
ment on or before this date. Such assessment 
is made every third year beginning with 1933. 

Monthly reports and tax payments of distributors 
and carriers of liquid fuels (for preceding 
month) due. 

Motor boat licenses expire. 

Motor vehicle registration expire. 

Oleomargarine licenses expire. 

Public service alcoholic beverage taxes licenses 
expire. 

Real estate brokers’ and salesmen’s licenses expire. 

Security dealers’, agents’ and salesmen’s registra- 
tions expire. 

Tenement house operators’ licenses in cities of the 
first class expire. 











RHODE ISLAND 
Dec. 10------ 
Gasoline distributors’ monthly tax due. 
Dec. 15———- 
Gasoline distributors’ monthly 
Dec. 20 
Annual small loans license fee due. 
Dec. 31 
Annual small loans’ license expires. 
Bill collectors’ licenses expire. 
Bottlers’ permits expires. 
Registration of motor vehicles and trailers expires. 
Registration of motor vehicles owned by manu 
facturers, assemblers, or dealers expires. 
Scallop fishing licenses expire. 


reports due. 








SOUTH CAROLINA 
Dec. 4——— 

Fisheries monthly stamp report due not later than 
this date. 

Dec. 5 

Fishing license tax report is due within 5 days 
of the end of each calendar month. 

Oyster or clam shuckers stamp report must be 
mailed on or before the 5th day of each suc- 
ceeding month. 

Sturgeon, caviar or shad dealers file a report 
within 5 davs of the end of each month. 

Tobacco warehousemen required to file statement 
on or before the 5th day of each month. 

Dec. 10—— 

— to amusements return and stamp tax 
ue. 

Power tax and report of public utilities due. 

Dec. 20 

Gasoline tax and report of dealers, distributors. 
importers and storers due on or before this date. 

Dec. 31 

All property taxes shall be due and payable be- 
tween the 15th day of September and the 3ist 
day of December after their assessment in each 
and every year. 

Every telegraph, express, sleeping car, and every 
telenhone company required to make out and 
deliver a property tax statement with reference 
to this date. 

Phosphates royalty must be paid at the end ol 
every quarter, or three months, the first quarter 
to commence to run on the first day of January 
each year. 

Pronertvy taxes are delinquent if not paid by 
December 31st. Penalty of 1 per cent of prop- 
erty tax is added if tax is not paid by this date. 











SOUTH DAKOTA 
Dec. 1—— 
Motor carrier of passenger tax due. 
Warehouse reports due. 
Dec. 10 
Distress warrants 
property taxes. 





issue for delinquent 





















personal 
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Employment agency reports due. 

Interstate motor carrier reports and taxes due. 
Dec. 15 

Gasoline reports and taxes due. 

Monthly sales tax report and tax due. 

Reports of petroleum products transported due. 

Reports to be filed and tax to be paid by Class A 

and B liquor licensees on or oaleee this date. 
Tractor fuel reports due. 


y 
Sale of real estate for taxes. 
Dec. 31 
Chain store licenses expire. 
Dairy products license fees due. 
Information at the source returns due within 90 
days of this date. 
Net income tax return of corporations and indi- 
viduals and first installment of tax due within 
90 days of this date. 











. 


TENNESSEE 
Dec. 1-31—— 

Renewal of a general contractor’s license may be 
renewed at any time during the month of De- 
cember. 

Dec. 5—-—— 

Monthly cigarette and tobacco license tax report 
due (as prescribed by regulation). 

Dec. 10 

Monthly mileage report and tax of motor 

ue. 
Dec. 20—— 

— carriers monthly report and mileage tax 

ue. 

Gasoline dealers, distributors and storers file 
monthly gasoline tax report and pay tax on or 
before this date. 

Dec. 31 

Oils and volatile substances quarterly report shall 
be furnished as of the last day of December. 





busses 





TEXAS 
Dec. 1——- 
Report of emigrant agents due. 
Dec. 5 
Cigarette solicitors’ reports due. 
Dec. 10 
Cigarette distributors’ reports duc. 
Dec. 15 
Excise tax and report on oleomargarine due. 
Dec. 20—— 
Gasoline taxes and reports due. 
Dec. 25—— 
Carbon black production taxes and reports due. 
Cement distributors’ tax and report due. 
Natural gas production tax and report due. 
Oil production reports and taxes due. 
Prizes taxes and reports due. 
Dec. 30——— 
Oil carriers’ report due. 
Oil production report—Oil withdrawn from storage 
due. 
Dec. 31 . 
Permits of all corporations paying gross receipts 
taxes expire. 














UTAH 
Dec. 5—— 
Monthly report of cold storage warehouses due. 
Dec. 10—— 
Carrier’s report of motor fuel deliveries due. 
Monthly report of dealers and manufacturers of 
alcoholic beverages due. 
Dec. 15 ; 
Gross ton mile return and fees due on commercial 
motor vehicles. 
Last installment of income (franchise) tax due. 
Monthly gasoline tax and report due. 
Dec. 20 
Small loans business reports due. 
Dec. 31 ; 
Application for renewal of motor vehicle registra- 
tion due. 
Chauffeurs’ licenses expire. 
Contractors’ licenses expire. 
License of dealers in alcoholic beverages expire. 
Licenses of dealers and manufacturers of imitation 
milk expire. 
Licenses of motor vehicle manufacturers, trans- 
porters, dealers and wreckers expire. 
Produce dealer’s license expires and fees due. 
Real estate brokers’ and salesmen’s licenses expire. 
Renovated butter licenses expire. 
Report of dairy products manufacturers’ due. 











VERMONT 

Dec. 30—~— 

Owner of transplanted tree seedlings shall file a 
statement of location and acreage. 

Dec, 31 ' 
License of peddlers expire. 
License to sell seed expires. 
Tax on car companies due. 
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VIRGINIA 


Dec. 1- 


Open season begins for catching hard crabs with 
scrapes or dredges. 

Oyster planting ground rental delinquent. 

Property tax bills mailed to taxpayers as soon as 
may be in each year, not later than this date. 


THE TAX MAGAZINE 


Corporations aggrieved by any assessment of real 


estate may within 2 years from the 31st day of | 


December of the year in which the assessment 
was made, apply for relief to the circuit court 
or any circuit court of record of the city 
wherein such assessment was made, 
Corporations aggrieved by any assessment on tan- | 


Dec. 


| 


November, 1937 


WISCONSIN 
, oan 
Annual license fee for sale of agricultural lime 
due during month of December. 


Commercial feed license fee due during month of 
December 














ie pommel wamesie Yaee wile ane ‘ween | Commercial fertilizer license tax report due during 
Dec. 1-10—— | from the 31st of December of the year in which | — lg 6 gee i — ia ae 
Medici salv lini ” endors’ sorts : ences 2 ax on heat, light and power, and conservation 
J : icine, salve, liniments, etc., vendors’ ref | such assessment was made, apply for relief to and regulation, companies due 
due. the circuit court of the county, or any city ta Rand’ comeened tal this 4 itl 
Oyster purchasers’ inspection fee due. 3 > . : 2 eee axes on land conveyed betore this date without 
" y “ 1 S p pon 7 ow + the city wherein such assess- | agreement as to who shall pay the tax, are to 
ec. 5——— s be paid by grantee; if conveyed after, the 
Each county and city treasurer commences to re- Corporations aggrieved by license tax may appeal | pe is Hable. : i 
ceive State taxes and local levies as soon as he C within ~ year of this date = eae a — ae 
receives copies of the commissioner’s books, and orrection of income tax mistake made by applica- 4 ‘ . 
continues to receive the same up to and includ-| tion of assessing officer (error made by officer),| _ Monthly report of cold storage warehouses due. 
ing the Sth day of December. | _within one year of this date, to circuit court. Dec. 10 ; ’ 
Penalty of 5 per cent of property tax imposed for Expiration date of licenses generally. | Adjustment service companies’ annual license fee 
failure to pay tax on or va a this date. | Licenses for beverages of not more than 3.2 per due. 
ee cent alcoholic content expire. | Alcoholic beverages monthly reports due. 
Beer excise tax and report of beer sold during | Quarterly licenses expire. | Dec. 15 
previous month due on or before this date. Coal dock 





Revision of assessment on tangible personal prop- 


operators pay occupational tax. 
erty, machinery and tools, and merchants’ 


Jeverages of not more than 3.2 per cent alcoholic | Grain storage companies’ occupational tax due. 


content excise tax and report of beverages sold | 


capi- 














: ; tal by commissioner of revenue provided | Dec. 20 
during previous month due on or before this | application is made within one year from 3lst Gasoline dealers must file monthly report and pay 
_ date. | day of December of year in which assessment tax. 
lobacco warehouse report due. was made. Third Monday 
Dec. 15——- | Tax year ends on this date except where otherwise First day to pay general property tax. 
Interest at rate of 6 per cent per annum computed | specifically provided. Dec. 30 
upon local license taxes and penalties from this Wholesale and retail merchants aggrieved by Transportation company gasoline tax reports due. 
date. ’ license tax may appeal within one year of this| pec, 31 
Tax-assessing officer may assess property for date of assessment year. : 


omitted taxes, adding a penalty of 5 per cent and 
interest at rate of 6 per cent per annum, which 
shall be computed upon the taxes and gece J 


Automobile, motor bus and motor cycle registra- 
tions and dealers’ and manufacturers’ plates, 
registration certificates and stickers expire. 


Wholesale and retail merchants’ licenses expire. 











from the 15th of December of the year in whic WASHINGTON Alcoholic. beverage solicitors’ permits expire. 
: : Commercial fertilizer sample and statement due. 
such taxes should have been paid to the date of | Dec. 10 Hotel and restaurant license expires 
- — O_o * ona reports due. License for sale of oleomargarine expires. 
7 . ; “ptt: 3 : 
ng EC eee a Butter substitutes reports and taxes due. | = and cream distributors’ annual license fee 
Dec. 31—— ; — a heeepated and taxes due. Motor vehicle dealers’, salesmen’s and _ finance 
Toor tor nt koe by Department | C&ttificates of registration under admissions tax | gi, ceed mone on —s 
pes i asses uz: ee | é a . 
of Taxation or State Corporation Commission Se 


Cigarette licenses expire. ; 
Commission merchants’ license fees due. 
Motor vehicle registrations expire. 


Real estate brokers’ and salesmen’s licenses expire 
may be made within one year from the 3lst day 
of December of the year in which the assessment 
was made. Appeal is made to circuit court of 


county or to any court of record of city. 








WYOMING 
Appeal from Department of Taxation to State WEST VIRGINIA | Dec. 1 ; 
courts to be made by corporations aggrieved Sec 3. laxidermists monthly report due. 
by taxes on Penge Appeal to be made within First installment of property taxes (ior current | Dec. 10 : 
eee el ong Tate SE FRE GE WE Sree year) is delinquent and interest accrues. Carriers’ monthly gasoline tax and report due. 
say a Last day for auditor to certify to governor and 
Appeal from an assessment of real estate may be y y s Dec. 15 





secretary of state a list of delinquent corpora- 
tions. 
Personal property may be distrained for taxes on 
| or after this date. 


made by corporations to the circuit court of the 
county or to any city court of record when such | 
application is made within 2 years from the 
31st day of December of the assessment year. 


Monthly gasoline tax and report due. 
Sales tax return and tax due. 
Use tax return and tax due. 

















- Dec. 10 Dec, 20——— 

Appeal from an assessment of tangible personal 3 ’ istri , 4 ia 

+ ete may be made by a cumbesaiion when | aye = a } ng distributors’ monthly report and Motor carrier compensatory tax and report due. 

application for relief is made within one year Petroleum dealers’ reports due. Dec. 31 - : : 

from the 31st day of December of the year in | peg. 15 Annual licenses expire—cosmetologists; employ- 

which the assessment was made. Retail sales tax and return due ment offices; hairdressers; seed sales (dealers). 
Application to Department of Taxation for revision i oe c Car companies assessment due. 

of erroneous income tax assessment to be made | Dec. 30- G : ies d 

by corporation within one year from this date Gasoline tax and reports due. ross receipts tax on express companies due. 

of the vear in which such assessment was made. | Dec. 31 





Commission 


Licenses (for seeds, real estate, employment of- 
merchant’s farm produce license tax All intoxicating liquor licenses expire. fices, hairdressers and cosmetologists) shall ex- 
due. Fish—game, food or bait—propagation license re- pire. 
Corporations aggrieved by any assessment on in- vone due. Motor vehicle registrations expire. 
tangible personal property may within one year Last day for governor to 


issue proclamation | 
against delthquent corporations. 


Licenses of sellers of agricultural lime 
Licenses of real estate brokers expire. 


from the 31st day of December of the year in 
which the assessment was made, apply for relief | 
to the department of taxation. 


No penalty or interest collected on first installment 
of general taxes if entire tax paid by this date 
Registration expires. 


expire. 


Court Decisions 


Gift of Stock to Wife—Sale Established—Validity.— 
[From the opinion:] ‘ 


and of the unexpended accumulated income without an 
intervening estate, even though physical possession was 
postponed,” the donor, in his gift tax returns for 1932 and 


‘There is nothing per se suspicious in 1933, was entitled to deduct $5,000 from the value of the 
connection with the gift of shares of stock by a husband gifts to each of the trusts, under section 504(a) and (b) 
to his wife. There is nothing illegal or improper about of the 1932 Act.—U. S. Circuit Court of Appeals, Third 
such a transaction. * * * We find no reason to discredit Circuit, in Commissioner of Internal Revenue v. Sonnin 
the positive testimony of petitioners that the gifts were Krebs. (Two cases.) Nos. 6319, 6320. March Term, 1937. 
made. * * *” 


There fore income in 1929 from the gift 
stock was taxable to the wives. 

Reversing Board of Tax Appeals decision, 32 B. T. A. 
317, Dec. 8945.—U. S. Circuit Court of Appeals, Sixth Cir- 
cuit, in Mar R. Bardach v. Commissioner of Internal Revenue 
Leonard M. Shapoff v. Commissioner of Internal Revenue. 

Gift Tax—Exemption Allowed.—In 1932 and 1933, the 
taxpayer created irrevocable trusts for the benefit of each 
of his children, contributing thereto cash and stock without 


valuable consideration. It is held that the gifts were of 
present interests, 


Gross Income—Damages—Bad Debts—Accrual of In- 
come.—Amounts received as damages for interference by 
the United States with sealing operations of certain plain 
tiffs were not shown to be a recovery for injury to capital, 
and in the absence of such a showing, Commissioner’s 
ruling that the recovery was for profits is sustained and 
the amount recovered was not exempt. 

The Court, expressing doubt whether the claim for the 
above injury could be regarded as a debt capable of being 
charged off, overrules the contention of taxpaver that there 


and that inasmuch as “the donees were was a debt existing before March 1, 1913, which was 
named, the respective values of the gifts to them were charged of before that date so that its recovery could 
ascertaniable. and they were given the use of the income 


(Continued on page 695) 








— 


WASHINGTON 


jiadeiaa 
EEE BS © 


win 
eat 


Lp heplirhietdllnitian it. fe 





Regulations Issued under 
Reciprocal Tax Convention between 
the United States and Canada 


ECRETARY Morgenthau made public recently 
S the text of T. D. No. 4765 covering regulations 

with respect to the taxation of non-resident 
alien individuals and foreign corporations not en- 
gaged in trade or business within the United States 
and not having an office or place of business therein 
as affected by the Reciprocal Tax Convention be- 
tween the United States and Canada, which was 
ratified August 13, 1937, and effective January 1, 
1936. 

The Revenue Act of 1936 places a gross tax of 10% 
upon the amounts received by non-resident alien 
individuals not doing business in the United States 
and not having an office or a place of business within 
the United States, from sources within the United 
States, such as interest, dividends, rents, salaries, or 
other fixed or determinable periodical gains, profits 
or income. With respect to foreign corporations the 
rate is 15% on the amount received from sources 
within the United States, except that in the case of divi- 
dends, the rate is 10%. The Revenue Act further 
provides that in the case of aliens residing in con- 
tiguous countries the rate may be reduced by Con- 
vention to 5% and with respect to corporations 
organized under the laws of a contiguous country 
the rate may be reduced to 5% as to dividends only. 

The United States has now entered into such a 
convention with Canada, under the terms of which 
all residents of Canada are subject to reduced rates 
of 5% as to individuals on all items, and as to cor- 
porations 5% on dividends only. 

On the part of Canada the effect of the Conven- 
tion is to continue in their application to residents 
of the United States and to American corporations 
the provisions of Canadian fiscal laws under which 
withholding taxes are now as low as the 5% pro- 
vided in the Convention. 

Canadian residence is the test as to whether the 
reduced rate shall apply. Some of these periodic 
payments that go to Canada also go to other coun- 
tries. For example, an American corporation may 
declare a dividend payable to A, a New York broker, 


who is the owner of record so far as the corporation 
is concerned. The New York broker in turn pays 
the dividend to B, a Canadian broker, who is the 
record owner so far as A is concerned. B then pays 
50% of the dividend to C, a Canadian resident, and 
50% to D, a resident of England. The 50% going 
to D is not entitled to the benefit of the Convention, 
namely the 5% rate. The question therefore is how 
can the United States be certain of obtaining the 
10% tax on the 50% of the dividend going to D. 

One method would be for the United States to 
require the withholding agent in this country, that 
is the corporation, or the record owner such as the 
broker or other nominee, to withhold 10% in all 
cases and pay it over to the Government, after 
which all those claiming to be residents of Canada 
would have to file refund claims and prove residence 
in Canada before obtaining the refund of 5%. That 
method would be cumbersome, since it would in- 
volve the administration by the Bureau of Internal 
Revenue of many thousands of refund claims each 
year and require the payment of interest on the re- 
funds. It would also prevent the bona fide residents 
of Canada from receiving the immediate benefit of 
the Convention. 


The plan adopted is to authorize the United States 
withholding agents to look only to the address, and 
with respect to all Canadian addresses to withhold 
only 5%. Duplicates of the withholding returns 
filed by United States withholding agents and bear- 
ing Canadian addresses are transmitted to the 
Canadian Government. The Canadian Government 
then requires every Canadian recipient of periodic 
income from sources within the United States to file 
a special tax return, imposing the usual penalties of 
law for failure to do so. All Canadian tax returns 
which involve the transmission of funds by the 
Canadian nominee, or mere record owner of the 
beneficial owner, who is a non-resident with respect 
to Canada, are then transmitted to the Bureau of 
Internal Revenue, and such nominee or mere record 
owner withholds the additional 5% and transmits 
the amount so withheld to the United States Treas- 
ury in United States dollars. 

In this manner the minimum administrative bur- 
den is placed upon the United States withholding 
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agents, the Bureau of Internal Revenue, and the 
Canadian withholding agents, whereas the bona fide 
Canadian residents receive immediate benefit of the 
Convention. 


Although many tax conventions have been en- 
tered into between foreign Governments providing 
tor the disclosure of tax information and for co- 
operation in enforcement measures, the Canadian 
Reciprocal Tax Convention providing for this meth- 
od of tax procedure represents the initial step of the 
United States in this field. 


Income Tax Regulations Amended 


T D. 4759, recently issued, amended many ar- 
ticles of Regulations 86 and 94, the amend- 
ment in each instance being of a clarifying nature. 

T. D. 4760 amended Art. 101 (9)-1 of Regula- 
tions 86 and 94 relating to social clubs. Whereas 
the article formerly read to the effect that where a 
social club, otherwise exempt, sells any of its prop- 
erty at a profit, it is not exempt for such taxable 
year, the amended article reads, “* * *. General- 
lv, an incidental sale of property will not deprive 
the club of the exemption.” 


Excessive Taxation of Motorists 


6¢T,>* XCESSIVE taxation of motorists, most of 
whom have small or modest incomes, runs 
counter to the principles of true democracy. Our 
government should aim to bring, through its taxa- 
tion policies, the greatest good to the greatest num- 
ber. It should strive to foster the distribution of 
the fruits of American inventiveness and modern 
business organization to that strata of our popula- 
tion with low incomes. But excessive taxation 
curbs the distribution of wealth and the advantages 
of modern life, not among the rich, but among the 
poor. Thus, when the annual gasoline tax burden 
on the average motorist in the United States rose 
from $5 to more than $30, its practical effect was to 
penalize those motorists—the ‘typical motorists’. 
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whose income is confined to nar- 
row limits. The rich, who consti- 
tute only a small part of the nation’s 
motorists, have the ability to pay, 
but those with modest incomes 
have no such ability. 

“Excessive high automotive taxes, 
such as prevail generally through- 
out the United States, pervert the 
principles of democratic govern- 
ment, and by curbing the full en- 
joyment of motor transportation 
among those with low or moder- 
ate incomes, they make a farce of 
governmental activities allegedly 
aiming to better the lot of those 
families in the lower income groups. 
The greatest service that the fed 
eral and state governments can 
render to their citizenry is to stem 
the rising tide of taxation, espe- 
cially automotive taxation. 

“The ‘typical motorist’ in the United States rides 
an average of 40 eight-hour days a year. He must 
work from one to two weeks to pay the taxes on 
that travel. Relief from excessive taxation would 
have the practical effect of reducing the amount of 
time that he must labor to pay for the enjoyment 
of his automobile and would leave him more money 
for other things in life. That is a sound and rea- 
sonable objective for a democratic government.” 


Refund of Taxes Collected under the 
Kerr-Smith Tobacco Control Act 


HE United States Circuit Court of Appeals for 
the Fourth Circuit in the case of Robertson v. 
Taylor, 90 Fed. (2d) 812, a suit for refund of taxes 
paid under the Kerr-Smith Tobacco Control Act, 
recently held the Act in question unconstitutional 
and gave judgment for refund of the taxes involved 
in the suit. A similar result was reached by the 
Circuit Court of Appeals for the Sixth Circuit in 
the case of Glenn v. Smith, not yet reported, decided 
June 28, 1937. Petition for certiorari in the Su- 
preme Court of the United States was not filed in 
the former case, and the Government has until No- 
vember 28, 1937, to file a petition in the latter case. 
The Department favors, and is prepared to rec- 
ommend, the prompt enactment of legislation at the 
next session of the Congress which will provide the 
necessary authority and appropriation to permit the 
refunding of these taxes—the aggregate amount of 
which is relatively small—by administrative proce- 
dure, to those persons who bore the burden of the 
taxes which were actually paid to the Government 
and hence who are equitably entitled to reimburse- 
ment. A bill having this general purpose has al- 
ready been passed by the Senate. 

It is hoped that the early passage of such legis- 
lation will prevent the filing and prosecution of a 
large number of unnecessary suits, the majority of 
which would involve relatively small amounts. 
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The Treasury Department now has authority to 
execute agreements for the extension of time for 
filing suits and until the enactment of such legisla- 
tion, or the adjournment of the coming session of 
Congress, will continue to execute such agreements, 
when presented during the period in which suit may 
be brought. 


New Chief Counsel for the Bureau 
of Internal Revenue 


NNOUNCEMENT was recently made by Sec- 

retary of the Treasury Morgenthau that the 
resignation of Morrison Shafroth, Assistant General 
Counsel for the Bureau of Internal Revenue, had 
been accepted, and that Mr. Shafroth would return 
to the practice of law in his home city, Denver, 
Colorado, and would resume his membership in the 
law firm of Grant, Shafroth and Toll, from which 
he resigned just before assuming his duties in the 
Treasury Department on December 1, 1936. 

Mr. Shafroth issued a statement indicating that 
his resignation was caused by disagreement over tax 
evasion investigation policies. 

Mr. John P. Wenchel has been appointed to suc- 
ceed Mr. Shafroth. Mr. Wenchel has been in Gov- 
ernment service for 23 years and, until February 1 
of this year, was Assistant Solicitor in the Depart- 
ment of Agriculture. On that date he was appointed 
Assistant General Counsel in the Treasury Depart- 
ment. 

Although the position in question is officially 
known as Assistant General Counsel for the Bureau 
of Internal Revenue, the operating title is Chief 
Counsel for the Bureau of Internal Revenue. 


Interest Received by Trustee in 
Bankruptcy—Taxable Status 


ISTINGUISHING a trustee’s operation of the 

business of a bankrupt from a trusteeship of 
the proceeds of a bankrupt’s business after liquida- 
tion, the District Court for the 
District of Nevada, in the Matter 
of the Owl Drug Co., Bankrupt, 
recently held that where the trustee 
sold the assets of a bankrupt, there- 
by ceasing to operate the business, 
interest earned in 1935 on the un- 
distributed proceeds of the sale 
did not constitute taxable income 
to the trustee. The opinion is 
quoted in part as follows: 


The business of the bankrupt here, 
before the bankruptcy, was the opera- 
tion of drug stores in several western 
states. After the bankruptcy, the 
trustee continued to operate the stores 
for a while. Then he sold them. 
When he did, the business of the bank- 
rupt was liquidated. The only property 
in the hands of the trustee was the 
money received from the sale. This 
he was holding, subject to bankruptcy 
administration. While he operated the 


1374 CCH § 9466. 
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drug stores, his income was clearly income from operation. 
After the sale, the interest received from the deposit of 
the money in various banks was earned not by the bank- 
rupt’s business, but by the money into which the business 
had been transmuted through the sale. * * * Granted 
that interest on this money ts a gain, it is not a gain derived 
from the operation of the business or the property of the 
bankrupt. 


The Court recognized that while under section 
52 of the 1934 Act, “every corporation subject to 
taxation must make a return, the return is required 
of receivers, trustees in bankruptcy and assignees 
of corporations, only when they are operating the 
property or business of the corporation.” This spe- 
cific limitation could therefore not be extended to 
a trustee after the business was liquidated and 
where funds were being held merely until the valid- 
ity of the claims had been determined. 


Officer’s Exercise of Option 
to Purchase Stock 


HE income-tax liability arising from an officer’s 

exercise of an option to acquire stock in the 
Stanley Company of America was ruled upon by 
the Third Circuit in Rossheim v. Com.?_ The facts 
in the Rossheim case, all of which related to 1928, 
were substantially as follows: 


Taxpayer, in good faith, entered into an oral option agrec- 
ment with his company to purchase 10,000 shares of stock for 
$40 a share when the stock should sell on the market, in 
lots of 1,000 shares, for $55 per share. At the time 'the 
option was given, the market quotations on the stock 
ranged between 30% and 45. Nothing indicated that $40 
per share was not a fair price. By reason of control of 
taxpayer’s company being later acquired by Warner Bros. 
Pictures, Inc., the market value of the stock rose to $55, 
at which time the taxpayer exercised his option. The 
Stanley Company, all of whose stock was then owned by 
Warner Bros. Pictures, Inc., was obliged to purchase 
10,000 shares of its own stock, which it did at a cost of 
$471,212.50. These were exchanged for Warner Bros. stock 
and sold to the taxpayer at the option price of $285,000 at 
a time when the market value was $528,800 


The question then arose as to whether the tax- 
payer realized a gain measured by the difference 


2374 CCH { 9467. 
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between the cost to him and the cost to his com- 
pany, or by the cost to him and the market value 
at the time of acquisition, or whether taxpayer real- 
ized any gain whatsoever. 

In reversing the Board, the Third Circuit held, 
following Omaha National Bank v. Commissioner,’ 
that where an option was given at the approximate 
market price at that time, no gain was realized by 
the taxpayer upon the subsequent exercise of such 
option at a time when the market price was con- 
siderably higher. The opinion states: 

There is no allegation or charge of bad faith with 
reference to either Rossheim or others connected with this 
transaction, nor is there any evidence that the option was 
given for any other purpose than that ascribed by Ross- 
heim, namely, to give him, as an officer of the corporation, 
an opportunity to acquire a substantial interest therein, 
if he could effect a 40% increase in the value of the stock. 

Since the option was given at the approximate market 
value of the stock at that time and the sale of it was later 


made in good faith and in accordance with the terms of 


the contract, Rossheim did not receive any taxable income 
in 1928. 


Brief Prepared by Department 
of Justice Is Wedge for Inter- 
governmental Taxation 


BRIEF for the United States as amicus curiae 
filed in the Supreme Court in cases * involving 
the question of taxes imposed by the States on the 
gross receipts of contractors engaged in building 
dams for the Federal Government is worthy of com- 


ment at this time because of its possible far-reaching 
effects. 


It appears that the cases were assigned by the 
Supreme Court for reargument on June 1, 1937 
‘with direction to the Clerk to give notice to the 
Attorney General of the United States who is re- 
quested to present the views of the Government 
upon the question (1) as to jurisdiction over the 
areas in which the work of the several contractors 
is being performed, and (2) whether the State tax 
imposes a burden upon the Government.” 

The brief contends that none of the contractors 
in these cases can claim immunity from the state 
gross receipts tax because his work is done for the 
Federal Government, and asserts that none of the 
Washington territory involved is within the exclu- 
sive jurisdiction of the United States, and only a 
part of the West Virginia area. 


Admitting the doctrine of reciprocal immunity,° 
designed to protect both the State and the Federal 
Government from any intertaxation which would 
threaten our dual system of government, the brief 
contends, however, that “the application of the doc- 
trine of intergovernmental tax immunity to private 
persons has introduced an extraordinarily large 
number of philosophic subtleties and practical con- 
tradictions into the body of constitutional law.” 

The brief requests that the “Court permit those 
who contract with the Government to be subjected 
~3353-A CCH { 9140; 78 Fed. (2d) 434. 

4 Ernest K. James, Individually and as State Tax Commissioner of 
the State of West Virginia v. The Dravo Contracting Company; Silas 


Mason Company, Inc., Walsh Construction Company et al. v. Tax Com. 


miss on of the State of Washington et al.; David H. Ryan v. The State 
of Washington et al. 





to the normal tax burdens of those who contract 
with private persons.” In support of this principle, 
due cognizance is given to the contrary decisions 
of Panhandle Oil Co. v. Knox,® Indian Motocycle Co. 
v. U. S.7 and Graves v. Texas Co.,> but it is argued 
that these decisions should be reviewed in the light 
of Liggett & Myers Co. v. U. S.° because of the 
need for “a coherent and practical administration of 
the tax laws of the state and of the nation.” 


The brief points out that while the cost to the 
Federal Government will be increased by the amount 
of taxes paid thereon to the State, yet the State will 
receive a correspondingly larger income from taxes, 
and vice versa. Several pages are devoted to tables 
showing the approximate relationship of increased 


cost and income to both the State and the Federal 
Government. 


It is obvious that a change in the application of 
the principle of reciprocal immunity may ultimately 
bring with it the intertaxation of incomes of State 
and Federal employees. 


Maintenance Trust Income—Tax Status 


N G. C. M. 18972,°° an opinion is rendered with 
respect to the taxable status of income of cer- 
tain trusts created in May, 1933, for the benefit of 
each of grantor A’s three minor children, and the ef- 
fect thereon of amendments made in 1934 and 1935. 


The trust agreements contained the following pro 
visions : 


1. The trustees shall pay the said B [minor child of 
grantor] the net income of the trust or may set same aside 
and credit it to his account periodically or at least once 
in each calendar year. The income herein provided to be 
paid to B may be used by said trustees in their discretion 
for the support, maintenance and education of said bene- 
ficiary, or may be paid to A for the use of B, to be applied 
by him in the manner aforesaid until said beneficiary 
reaches the age of 21 years. 


2. In the event the income received from the fund 
herewith deposited with the trustees is not sufficient for 
the expense of supporting, maintaining and educating said 
beneficiary in any one year, the trustees are then author- 
ized to borrow the necessary amount to make up such 


deficit as appears, or they may encroach upon the principal 
in their discretion. 


Each trust instrument also provided: 


3. The party of the first part hereby reserves the 
right to revoke this trust prior to the determination thereof 
upon and at the expiration of 12 months and 1 day after 
notice of revocation, as hereinafter set forth. Such revoca- 
tion shall be made by service upon and delivery to the 
trustees herein named, or their successors, of a notice in 
writing to them to that effect. * * * Upon such revoca- 
tion said trustees or their successors in trust shall forth- 
with deliver to the party of the first part all of the 
principal of said trust estate by delivering to him the 


securities, real estate and money in which it is then in- 
vested. 


The trustees of each of the trusts were A and 
another person who had no interest in the trust 
income adverse to that of the grantor. On April —, 


~ 8 Col Collector * on 11 Wall. 113 (1870). 
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1934, the power of revocation contained in para- 
graph 3 quoted above was rescinded and the trust 
was made expressly irrevocable. After this amend- 
ment the grantor possessed no power to revest in 
himself title to any part of the corpus of the trust. 
On September —, 1935, paragraphs 1 and 2 of the 
trust instruments were amended to read as follows: 


1. The trustees shall pay said B the net income of 
the trust or may set aside same and credit to his account 
periodically or at least once in each calendar year. The 
trustees under no circumstances are to pay to A any part 
of the income of the trust or to reimburse him in any 
manner for any sums he may have paid for the education, 


maintenance or support of said beneficiary while same was 
a minor. 


2. The trustees are directed to counsel and advise the 
said beneficiary regarding his expenditures of trust income 
in order that same may be spent wisely and judiciously 
and in their discretion they may advance or loan to said 
beneficiary in any calendar year an amount not exceeding 
the anticipated income for that period. 

No part of the income of any of the trusts was 
used for the education, support, or maintenance of 
the minors for any of the years 1933, 1934, and 1935, 
but all of the income was paid or credited to the 
minors as required by the trust instruments. Each 
beneficiary filed an income tax return including the 
distribution received from the fiduciary and paid in- 
come tax thereon. 


With respect to the taxability of the income un- 
der section 167 of the 1932 and 1934 Acts, relating 
to income for the benefit of the grantor, the ruling 
states as follows: 


This office has reached the conclusion that in cases 
where the trust income, or at least part of it, might, in 
the discretion of the trustees, have been used to support 
the minor children of the grantor there should be taxed 
to the grantor only so much of the trust income as is 
actually distributed for the support and maintenance of 
the beneficiaries whom the grantor is legally obligated to 
- support. The fact that the trust income may be distributed 
for the support of such persons (but actually is not) does 
not make such income subject to distribution to the grantor 
within the meaning of section 167 of the Revenue Acts here 
involved. 


The opinion contends that the E. E. Black™ case, 
which followed Commissioner v. Grosvenor, correctly 
states the rule, to the effect that where the trust 
instruments provide with respect to minor children 
that the trustees in their sole discretion could pay 
all or none of the income arising from the respective 
trusts for the education, maintenance, and support 
of the children, (any of the income not paid for the 
benefit of the children to be added to the trust cor- 
pus), the income cannot be regarded as construc- 
tively received by the grantor. The opinion concludes, 
therefore, that “none of the income of the trusts in 
the instant case is taxable to the grantor under sec- 
tion 167 of the Revenue Acts of 1932 and 1934, since 
no part of the income was distributed or used for 
the support and maintenance of the beneficiaries.” 


However, as to the effect of section 166 of the 
1932 and 1934 Acts, relating to revocability of 
trusts, the taxability of the income varies in the fol- 
lowing manner: in 1933, the trust income is not 


1136 BTA 346; CCH Dec. 9719; Acq. XVI-33-8874. 
12 364 CCH {§ 9404; 85 Fed. (2d) 2. 
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taxable to the grantor inasmuch as the trusts were 
not revocable “during the taxable year;” but, be- 
cause the phrase “during the taxable year” was de- 
leted by the 1934 Act, the grantor had the power 
to revoke during the period January 1 to April —, 
1934, the date upon which, by amendment, the trusts 
became irrevocable. Accordingly, for such period 
(January to April —, 1934) the grantor is held tax- 
able. Of course, for the period after the trusts were 
irrevocable, and where the grantor received no bene- 
fit therefrom, under section 167 supra, the income is 
not taxable to the grantor. 


Sections 166 and 167 ‘of the 1934 Act are substan- 


tially the same as sections 166 and 167 of the 1936 
Act. 


Deceased Partner’s Taxability from 
Partnership Income Where Each 
Has Differing Taxable Year 


§ ber income from a partnership reported in the 
return of a partner deceased during the taxable 
year has long caused considerable difficulty particu- 
larly where the taxable year of the partner differs 
from that of the partnership. In a well-reasoned 
opinion the Second Circuit Court recently, in the 
case of Commissioner v. Guaranty Trust Co. of N. Y., 
Exr., Fleming Estate, 89 Fed. (2d) 692, reversed the 
previous decision of the Board of Tax Appeals, 34 
BTA 384. The court ruled that a partner re- 
porting on a calendar year cash basis, who died 
on December 16, 1933, was taxable on distributive 
earnings of the partnership from August 1, 1933, 
to the date of his death. This was held notwith- 
standing the fact that the partnership reported on 
a cash basis with a fiscal year ending July 31, and 
even though it operated under an agreement that its 


earnings would be distributed only at the end of 
the fiscal year. 


There was no dispute relative to the inclusion in 
the decedent’s return, of partnership income received 
for the fiscal year ended July 31, 1933. 


Sec. 181 of the Revenue Act of 1932 provided that 
partners should be liable for an income tax only in 
their individual capacity, and Sec. 182 of the same 
Act taxed each partner for his distributive share of 
the net income from the partnership for the taxable 
year, whether it had been distributed or not. There 
was also the provision that “If the taxable year of 
a partner is different from that of the partnership, 
the amount so included shall be based upon the in- 
come of the partnership for any taxable year of the 
partnership ending within his taxable year.” Subse- 
quent Acts also contain similar provisions. 


Judge Chase in delivering the opinion of the Sec- 
ond Circuit Court states that the fundamental ques- 
tion was whether the death of the partner in his 
taxable year brought about the ending of what the 
statute calls “the taxable year of the partnership.” 
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Decentralization as Applied to Seittle- 

ment Procedure in Income Tax Cases 
(Continued from page 636) 

Procedure at Certain Field Offices 


NDER the present program, the field offices at 

Cleveland, Ohio, Dallas, Texas, and San Fran- 
cisco, California, have been given full authority to 
handle practically all cases from their inception until 
their successful settlement or appeal, without pre 
review in the Washington office. Final deficiency 
notices are now issued directly from those offices. 

Cases closed in those offices will be reviewed in 
Washington to insure uniformity of action and in- 
tegrity in the field offices but in the absence of gross 
errors of judgment or fraud the cases will not be 
re-opened by the Washington office. 

Those of you who have been in tax practice and 
have seen the development of the more recent years, 
know that we have taken the Bureau to the taxpayer 
through field parties from the Technical Staff and 
the Chief Counsel’s office. We have made a deter- 
mined effort to keep the cases in the field and to 
settle them there. It is not easy to overcome the 
established habits of an individual or of a Service. 
But this is exactly what we must do to settle more 
cases in the Revenue Agents’ offices. We are con- 
vinced that proper settlements can be negotiated in 
the field. We must convince taxpayers and their 
counsel to that effect. 


Complexities of the Law 


UR income tax laws are involved and complex ; 

so are the laws governing property and prop 
erty rights; so are the methods of doing business. 
In this connection I am authorized to say for the 
Commissioner that he is very much in favor of the 
studies now being made under the direction of Under 
Secretary Magill and by the taxation committees of 
the Congress, looking to the enactment of an entire 
new income tax law. Such a law will enable tax- 
payers to prepare their subsequent returns without 
reference to prior laws but with the advantage of 
all the sound interpretations of basic questions which 
have resulted from tax legislation and administration 
to date. 

Our experience in the administration of income 
tax laws is relatively limited. Cases appealed to the 
United States Board of Tax Appeals and the Federal 
courts in the past ten years have provided many rul- 
ings for our better information. But the Bureau 
has no guaranty of infallibility in its judgments. The 
members of your profession can and do help us in 
our judgments. You can and do aid the Congress 
in drafting the basic laws upon which all of our 
administrative acts are predicated. No plan of de- 
centralization can succeed unless the taxpayer and 
his attorney or agent come to the conference table, 
in good faith, to join us in an intelligent and con- 
scientious effort to obtain the right answer under 
the law. 


Internal Revenue Collection—Fiscal Year 1937 


NTERNAL revenue collections in the United States for the fiscal year 1937 show a substantial 
increase according to the recent report of the Commissioner of Internal Revenue. 


Amounts received during the fiscal year 1937, as compared to the preceding year are as 


follows: 


Comparative tax collections, fiscal years 1936 and 1937 


General source 
Income, excess-profits, and unjust enrichment taxes..... 
Miscellaneous internal revenue taxes 
Agricultural adjustment taxes .. 
Social Security and Carriers Act taxes 


Total collections 


The increase of $1,133,000,000 in total collections 
for the fiscal year 1937 as compared with the fiscal 
year 1936 reflects continued improvement in busi- 
ness, changed provisions and higher rates of tax 
applicable with respect to individual and corpora- 
tion incomes and estates, and the new levies upon 
pay rolls. 


During the fiscal year 1936 and the first part of 
the fiscal year 1937 current income tax collections 
were of tax liability computed under the provisions 
of the Revenue Act of 1934, whereas the current 
collections during the last part of the fiscal year 
1937 were of liability computed under the Revenue 


Increase (or Percent of 


1936 1937 decrease, —) increase 
$1,427,447,594.36 $2,179,841,834.73 $ 752,394,240.37 52.7 
2,021,075,301.29 2,207,608,172.71 186,532,871.42 9.2 
PEGE AIO ono hae wees = J$1.637,206:70 2.66565: 
48 278.74 265,745,307.84 265,697,029.10 ...... 
$3,520,208,381.09 $4,653,195,315.28 $1,132,986,934.19 32.2 


Act of 1936. The principal changes in law included 
in or made effective by the Revenue Act of 1936 
were: (1) Dividend receipts of individuals were 
made subject to the normal income tax, (2) rates 
of individual income surtax were increased above 
the $50,000 surtax net income bracket, the maximum 
rate of surtax being increased from 59 per cent to 
75 per cent, (3) a graduated corporation normal tax 
was substituted for the single rate of tax, the rate 
scale being graduated from 8 to 15 per cent as com- 
pared with the flat rate of 1334 per cent imposed 
under the Revenue Act of 1934, (4) a surtax was 
imposed upon the undistributed profits of corpora- 
tions graduated from 7 per cent to 27 per cent, 
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(5) of the dividends received by corporations, 15 


per cent wer 


Quarter ended— 


September 30, 1935 
December 31, 1635.... 


March 31, 1936 
June 30, 1936 


Total, fiscal year 1936. . 


September 30, 
December 31, 
March 31, 1937 
June 39, 1937 


e made subject to tax. 
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The quarterly receipts from income taxes during 
the last two fiscal years were as follows: 


Income tax collections, by quarters, fiscal years 1936 and 1937 


_. Third payment, 1934 
..Fourth payment, 1934 


_.- First payment, 1935... 
_. Second payment, 1935. 


1936 
1936 ... Fourth payment, 1935 
.. First payment, 1936. . 

.Second payment, 1936 


Total, fiscal year 1937 


Increase over fiscal year 1936 


follows: 


.. Third payment, 1935 ... 


Installment payment for calendar 
year returns ' 


Corporation 


$ 156,587,336.87 
162,363,801.54 
211,406,279.70 
208, 164,811.64 








S$ 738,522,229.75 


Individual 


$ 120 774,963.45 
116,601.392.72 
272,473,610.28 
164,566,197.69 


$ 674,416,074.14 





S 198,931,476.62 
193,217,739.39 
329,151,319.92 
335,622,593.59 





$1,056,923,129.52 
$ 318,400,899.77 





$ 155,263,764.52 
147,628,715.06 
469,132,414.90 
319,715,851.09 


$1,091 ,740,746.47 
$ 417,324,672.33 





$ 354,195,241.14 


Total income 
taxes 


$ 277,362.300.32 
278,965,104.26 
483,879,889.98 
372,731,009.33 








$1,412,938,303.89 


340,846,455.35 
798,283,734.82 
655,338,444.€8 
$2,148,653,875.99 


$ 735,725,572.10 








A summary comparison of internal revenue collections for the fiscal years 1936 and 1937 


Collections of internal revenue 


Source of revenue 


Income taxes 

Excess profits tax 

Capital stock tax . 

Uninst enrichment tax ..<.. 2... 66065. 
Social Security and Carriers’ Act taxes 
Estate tax . 

Gift tax .. Re a ee eer eee 
Distilled spirits and wines (including special taxes) 
Fermented malt liquors (including special taxes) 


Documentary stamps (bonds, capital stock issues, deeds of convey- 
BRC rn oni scai am whan 4 


Capital stock transfers.... 
Future delivery of produce. 
Silver bullion transfers.... 
Playing cards ....... me 
Manufacturers’ excise taxes: 
Gasoline and lubricating oils. . 
Motor vehicles (automobiles, 
and accessories) 
Klectrical energy 
"E@IMGE PECHASALIONS: ..2< «o.oo vce ss nae aweesaes 
Sporting goods, cameras, firearms and ammunition 
Mechanical refrigerators . 
Matches ...... 
Furs and jewelry i 
Radio components and phonograph records 
Brewers’ wort, malt, and grape 
Chewing gum... Oe. 
Miscellaneous taxes: 
Coconut, etc., oils processed 
Admissions and club dues ...... ee ea 
Telephone, telegraph, radio, and cable communications 
Transportation of oil by pipe line 
Crude petroleum processed, etc. 
Oleomargarine, including special taxes 
Leases of safe deposit boxes ..... ee Fe ects eae at 
Repealed taxes (boats, candy, checks, coal, dividends, and soft drinks) 
All other (narcotic, process butter, mixed flour, filled cheese, National 
Firearms Act, and other miscellaneous, 
Agricultural adjustment taxes . 


Grand total 


Receipts from 
July 1, 1935, 
to June 30, 1936 
fiscal year 
1936) 
$1,412,938,303.89 
14,509,299.47 
94,942,751.74 
48,278.74 
218 780.753.53 
160,058,761.47 
256,337,600.14 
249,126,436.96 
501,165,728.39 


28,162,658.42 
33,054,798. 14 
2,943,542.37 
€85,188.23 
4,143,698.44 


204,442,418.93 


94,519,307.85 
33,575.179.25 
13.301.794.65 
8,664,250.60 
7,939,063.75 
6.885,811.92 
6,431,661.89 
5,C75,270.82 
1 ,010,113.84 
807,279.40 


27,691,080.79 
23:203.098.67 
21,098 347.65 
9:793,995.42 
1,163.754.57 
2,203,804.01 
1.997,409.57 
1,279,268.82 


590,471.06 
71,637,206.70 


$3,520,208,381.09 


Receipts from 
July 1, 1936, 


Per cent of 
increase, 


to hues 30,1937 (or de- 
scal year crease, —) 
1937) 
$2,148,663,875.99 52.1 
25,104,607.72 73.0 
137,499,245.53 44.8 
6,073,351.02 er 
265,745,307.84 ee 
281,635,983.21 28.7 
23,911,783.26 —85.1 
312,660,986.64 22.0 
281,584,099.63 13.0 
552,254,145.22 10.2 
28,651,710.11 1.7 
31,350,597.49 —5.2 
5,096,813.70 73.2 
633,712.38 —7.5 
+,186,502.43 1.0 
227,995,815.74 11.5 
125,200,785.71 52.5 
35,974,552.33 7.1 
18,319,181.39 37.7 
11,124,818.14 28.4 
9,912.574.04 24.9 
6,9C0 064.15 a 
6,647 388.47 3.4 
6,754,272.07 33.1 
823,065.12 —18.5 
929,467.58 15.1 
29,688,239.18 72 
26,027 ,960.02 12.2 
24,569,626.97 16.5 
11,244,095.87 14.8 
894,182.66 —23.1 
2,348,415.24 6.6 
2,039,714.37 2.1 
122,041.10 
626,332.96 
$4,653,195,315.28 32.2 


In addition to the installment payments on calendar year returns (the major amounts collected), the quarterly collections also include payments 
on full-paid returns for calendar and fiscal years; the quarterly installment payments on fiscal year returns; payments of tax withheld at source 


payable in Tune); and collections of taxes due for prior vears 
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Rulings of the Bureau of 
Internal Revenue 


(Continued from page 672) 


Capital Gains and Losses—Debt Adjustments—Appli- 
cation of Section 117, Revenue Acts of 1934 and 1936.— 
Where a debt is compromised between debtor and creditor for 
a cash consideration because of inability of the debtor to 
pay, the loss sustained by the creditor is to be determined 
under section 23(k) of the Revenue Acts of 1934 and 1936 
and the regulations thereunder. Such loss should not be 
treated as a “capital loss” under section 117 of the Revenue 


Acts of 1934 and 1936. (See Hale v. Helvering, 85 Fed. (2d), 
819.) 


Where a debt secured by a mortgage is compromised 
by the debtor transferring title to the mortgaged property 
to the creditor in exchange for a release of the debtor from 
his obligation to the creditor, the loss, if any, sustained by 
the creditor is to be treated as arising from a sale or 
exchange of a capital asset, and is thus limited by section 
117 of the Revenue Acts of 1934 and 1936. The loss, if 
any, is measured by the difference between the basis of the 
obligations of the debtor in the hands of the creditor and 
the fair market value of the property. 


If a mortgage is foreclosed and the creditor buys the 
mortgaged property at a price equal to the basis of the 
note representing the unpaid indebtedness, no deduction 
may be taken by the creditor as a bad debt. However, if 
the fair market value of the property is less than the bid 
price, the creditor sustains a “capital loss,” subject to the 
limitations contained in section 117, measured by the differ- 
ence between the basis of the obligations of the debtor 
applied to the bid price of the property and the fair market 
value of the property. The fair market value of the prop- 
erty will be presumed to be the amount for which it is bid 
in by the taxpayer in the absence of clear and convincing 
proof to the contrary. (See article 23(k)-3, Regulations 86.) 

Where notes of a debtor, which have been determined to 
be worthless and charged off by the creditor, are sold by 
the creditor for a nominal amount, such as $1, and subse- 
quently an amount in excess of the nominal cost is col- 
lected upon such notes by the purchaser, the amount 
collected in excess of the cost is ordinary income and not 
a “capital gain.” Such gain is not derived from a sale or 
exchange within the meaning of section 117 of the Revenue 
Acts of 1934 and 1936. If there is a retirement by a corpo- 
ration of bonds, debentures, notes, etc., issued by it with 
interest coupons, or in registered form, as provided in 
section 117(f) of the Revenue Acts of 1934 and 1936, 
amounts so received by the holder are to be considered 
as amounts received in an exchange.—I. T. 3121, XVI- 
10-8952 (p. 5). 


Capital Stock Tax—Application of Adjustments to Spe- 
cific Transactions——Where the charter of a domestic 
corporation or the law of the state under which the corpo- 
ration is created provides that stock acquired by the issuing 
corporation may never be reissued, the acquisition of its 
stock by such corporation constitutes in effect both the 
purchase and retirement of the stock as of the date acquired 
and a distribution in liquidation to shareholders allowable 
as a ee adjustment for capital stock tax purposes. 


—C. S. T. 5, XN VI-38-8939 (p. 16). 


Settens from Gross Income—Liguid Fuels Taxes. 
—The liquid fuels tax imposed by the State of Pennsyl- 
vania under the act of May 21, 1931, as amended by the 
act of April 8, 1937, effective on that date, and as amended 
by the act of July 2, 1937, is deductible for Federal income 
tax purposes as a tax in the income tax return of the 


consumer.—I. T. 3118, X VI-39-8942 (p. 2). 


Deductions from Gross Income—State Gasoline Taxes. 
—The gasoline tax imposed by the State of Florida under 
chapter 15659, Laws of Florida, 1931, as amended by H. B. 
70, Laws of Florida, 1937, effective June 8, 1937, is deductible 
by the consumer for Federal income tax purposes.—I. T 


3113, XVI-37-8913 (p. 2). 


Deductions from Gross Income—Taxes Generally.— 
lreatment of amounts accrued and claimed as deductions 
for the carriers’ excise tax in the income tax returns of 
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carriers for 1936 under the Carriers Taxing Act of 1935 
(49 Stat., 974), approved August 19, 1935, in view of the 
provisions of the Carriers Taxing Act of 1937, Public No. 
174, Seventy-fifth Congress, approved June 29, 1937.—I. T. 
31 16, X VI-38-8930. 


Excess Profits Tax—Interest on HOLC and FFMC 
Bcnds.—Interest on bonds issued by the Home Owners’ 
Loan Corporation and the Federal Farm Mortgage Cor- 
poration is exempt from the excess-profits tax imposed by 
section 106 of the Revenue Act of 1935, as amended by 
section 402(a) of the Revenue Act of 1936, and should not 
be included in net income for excess-profits tax purposes. 


—G. C. M. 18893, X VI-38-8932 (p. 5). 


Exclusions from Gross Income—Annuities.—Where in 
the year 1936 the M Company issued, in consideration of 
19x dollars paid by A, a single premium joint survivorship 
annuity contract covering the lives of A and B, husband 
and wife, and later in that year the annuitants authorized 
the company to make the monthly payments to “A or B” 
instead of “A and B” as originally specified in the contract, 
the periodic payments are taxable to the husband in the 
manner and to the extent provided in section 22 (b) 2 


of the Revenue Act of 1936.—I. T. 3092, X VI-27-8794 (p. 2). 


Exemptions—Income under French Treaty.—Regulations 
with respect to the taxation of French citizens and French 
corporations as affected by the convention and protocol 
on double taxation between the United States and the 
Republic of France, proclaimed by the President of the 
United States April 16, 1935, effective January 1, 1936.— 
T. D. 4746, X VI-29-8827 (p. 1). 


Exemptions—Social Clubs.—Article 101(9)-1 of Regula- 
tions 86 and article 101(9)-1 of Regulations 94 are amended 
to read as follows: 


Art. 101(9)-1. Social Clubs.—The exemption granted by 
section 101(9) applies to practically all social and recre- 
ation clubs which are supported by membership fees, dues, 
and assessments. Ifa club engages in traffic, in agriculture 
or horticulture, or in the sale of real estate, timber, etc., 
for profit, such club is not organized and operated exclu- 
sively for pleasure, recreation or social purposes. Gener- 
ally, an incidental sale of property will not deprive the club 
of the exemption. 

This Treasury decision is issued under the authority 
prescribed by section 62 of the Revenue Acts of 1934 and 
1936.—T. D. 4760, X VI-37-8924 (p. 9). 


Exemptions from Tax on Corporations.—An employees’ 
organization engaged in administering a fund consisting of 
amounts contributed by the employees and the employer 
or others, which fund is to be applied in the discretion of 
the administrators of the fund to the financial relief of the 
employees or their families, is a charitable organization 
within the meaning of section 101(6) of the Revenue Act 
of 1936 and the corresponding sections of prior Revenue 
Acts, notwithstanding the employee beneficiaries may be 
required to make regular contributions to the fund, pro- 
vided such contributions represent a minor portion of the 
corporation’s income. 

S. M. 3028 (C. B. IV-1, 215 (1925)), S. M. 5699 (C. B. 
V-1 80 (1926)), and G. C. M. 1268 (C. B. VI-1, 83 (1927)), 
contra, revoked.—G. C. M. 19028, X VI-40-8951 (p. 2). 


Gain or Loss—Recognition—General Rule.—The rule 
stated in article 1563 of Regulations 45 (1920 edition) under 
the Revenue Act of 1918 that where the owner of a bond 
exercises the right provided in the bond of converting the 
bond into stock of the obligor corporation such transaction 
does not result in a realization of profit or loss is equally 


applicable to all subsequent Revenue Acts.—G. C. M. 18436, 
N VI1-25-8772 (p. 5). 


Income from Sources within United States—Resident 
Foreign Corporation.—A resident foreign corporation de- 
rives income subject to federal income tax by reason of 
the purchase in the United States of its bonds for less 
than the face value or issuing price.—I. T. 3119, XVI-39 
8944 (p. 9). 

Insurance Companies—Gross Income.—An amount in 
addition to “unearned premiums” which was set aside or 
reserved by the M Company to meet future payments on 
health and accident policies is not an allowable deduction 
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under the Revenue Act of 1926, notwithstanding such 
amount was set aside pursuant to State statutory require- 
ments or regulations of the State insurance department. 


—G. C. M. 18975, X VI-40-8955 (p. 11). 


Returns—Publicity—Revocable Trust.—On January 15, 
1935, A created a trust naming B, C, D, and E as bene- 
ficiaries. The trust instrument provides that the trustee 
shall receive and collect all dividends on the stock of the 
M Company transferred to the trust and pay such dividends 
in equal shares to the beneficiaries for their respective 
lives; and that upon the death of any beneficiary the trust 
shall terminate as to his one-fourth share of the corpus, 
and such one-fourth share shall be distributed in the man- 
ner directed by the deceased beneficiary in his last will and 
testament. The donor reserves the right to revoke the 
trust by and with the written consent of B, one of the bene- 
ficiaries, at any time upon 30 days’ prior notice in writing of 
his intention so to do. Held, so much of the trust income 
for the years 1935 and 1936 as relates to the interests of 
the beneficiaries, C, D, and E, is taxable to the grantor. 


—G. C. M. 19113, X VI-39-8943 (p. 3). 


Returns to Be Public Records.—Regulations governing 
the inspection of income, profits and capital stock tax re- 
turns made under the Revenue Act of 1935, as amended, 
and the Revenue Act of 1936, by the Committee on Inter- 
state Commerce, United States Senate.—T. D. 4762, XVI- 
39-8949 (p. 17). 


Stamp Taxes on Passage Tickets—Amendment of Regu- 
lations.—In conformity with the provisions of Public Act 
No. 400, Seventy-fifth Congress, articles 55, 58 and 60 of 
Regulations 71, approved July 16, 1932, are amended to read 
as follows: 

Art. 55. Passage tickets to Philippine Islands.—Passage 
tickets to Philippine Islands are taxable. 

Art. 58. Passage tickets to ports not in the United States, 
Canada, Mexico, Cuba, or Puerto Rico.—(a) Passage tickets 
from any foreign port or domestic port sold or issued in 
the United States costing more than $10, whose port of 
destination is not within the United States, Canada, Mexico, 
Cuba, or Puerto Rico, are subject to tax. 

(b) Such passage tickets sold or issued in the United 
States to a port in Newfoundland are subject to tax. 

Art. 60. Passage tickets to ports in the United States, 
Canada, Mexico, Cuba, or Puerto Rico—Passage tickets sold 
or issued in the United States for passage to ports of desti- 
nation in the United States, Canada, Mexico, Cuba, or 
Puerto Rico are not subject to tax unless sold or issued in 
the United States as a round trip or through ticket for a 
port not within the United States, Canada, Mexico, Cuba, 
or Puerto Rico. 

This Treasury decision is issued under the authority 
contained in section 1101 of the Revenue Act of 1926.— 
T. D. 4763, X VI-40-8961 (p. 23). 


Surtax on Personal Holding Companies—Classification of 
Personal Holding Company.—Where a nonresident foreign 
corporation is subject to the provisions of section 351 of 
the Revenue Act of 1936, relating to personal holding com- 
panies, gains from the sale in the United States of capital 
assets must be included in its gross income.—G. C. M. 


18077, X VI-16-8648 (p. 3). 


Taxes of Foreign Countries and Possessicns of the 
United States—The Netherlands Government does not 
satisfy the similar credit requirement of section 131(a)3 


of the Revenue Act of 1936.—I. T. 3122, X VI-40-8953 (p. 6). 


Vinson Act—Status of Contracts.—A contract for repro- 
ductions of plans and drawings in excess of $10,000 received 
by the M Company from another company in connection 
with a contract of the latter which is subject to section 
3 of the Vinson Act is not a subcontract which is subject 
to that section of the Act as originally enacted or as 
amended.—I. T. 3114, X VI-37-8922 (p. 25). 


Withholding Tax at Source.—Amounts paid as re:mburse- 
ments of tax withheld under sections 143 and 144 of the 
Revenue Act of 1936 from interest on tax-free covenant 
bonds do not constitute additional interest or income sub- 
ject to withholding under those sections of the Act, re- 
gardless of whether the bonds were issued before January 
1, 1934, or on or after that date —I. T. 3066, X VI-15-8639 
(p. Py 
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Significant Decisions of the 
Board of Tax Appeals 


Corporate Taxability—Corporation was not exempt un- 
der Sec. 103(6) or (14) of the 1928 Act. A business corpo- 
ration empowered by its certificate of incorporation to carry 
On various commercial businesses, as well as to hold title 
to property and collect income therefrom, and which is not 
required by its certificate of incorporation to turn over its 
entire net income to an organization itself exempt from 
taxation, is held not exempt from taxation under section 
103(6) or (14) of the Revenue Act of 1928, even though all 
of its stock is owned by trustees of a fund for the relief 
of needy persons, and its income is not used for the benefit 
of any private stockholder or individual. [From the opinion :] 


The petitioner relies ig nd on the decisions in Unity School of 
at 3 48. T. A Sand Springs Home, 6 B. T. A. 198; and 
Trinidad v. Sagrada pay de Predicadores, 263 U. S. 578. In all of 
these cases the charters of the corporations involved showed that the 
corporations were organized for either religious, educational, benevo- 
lent, charitable, or scientific purposes. The Sand Springs Home Cor- 
poration was organized as an eleemosynary corporation, In the Unity 
chool case this Board held that a corporation otherwise exempt from 
tax is not deprived of exemption because it carries on competitive 
activities in furtherance of its predominant religious and charitable 
purposes. Those cases are distinguishable on the facts from this 
proceeding and do not serve to support petitioner’s contentions. 


—Roche’s Beach, Inc. v. Commissioner, Decision 9650 [CCH]; 
Docket 78259. 


Estate Tax—Reserved Power of Appointment—Value of 
Remainder Interest—(1) Decedent, a resident of New 
York, during his lifetime conveyed his remainder interest 
in his father’s estate to a trust, reserving income for life 
and retaining power to appoint by will the persons among 
the issue of his father to whom the trustee should dis- 
tribute the corpus of the trust. In default of exercise of 
the power of appointment or in default of issue of decedent 
the trustee was directed to distribute the corpus to four 
named individuals. Decedent failed to exercise the power 
of appointment and died in 1933 without surviving issue. 
It is held that the reserved power of appointment was a 
power to revoke the remainder interests of the four named 
beneficiaries or to change their shares and the value of the 
remainder interest of decedent, at his death, must, there- 
fore, be included in his gross estate under the provisions 
of section 302(d) of the Revenue Act of 1926. 

(2) It is held further that the value of the remainder in- 
terest at decedent’s death was properly determined by 
respondent by use of Table A, Article 13, Regulations 80.— 
William Korn, Alexander I]. Arnstein and Ethel Lewis Korn, 
Exrs. of Ralph H. Korn, Deceased v. Commissioner, Decision 
9648 [CCH]; Docket 78954. 


Gross Income—Oil Royalties—Percentage of Depletion. 
—(1) Provisions in oil lease assignments reserved to the 
assignors the right to specified amounts of money from 
the proceeds of the sale of certain portions of oil if and 
when produced. It is held that the assignors thus re- 
served economic interests in the properties, and amounts 
so received by them from the proceeds of oil sales consti- 
tuted their i income from the leased properties, not subject 
to inclusion in gross income of the lessee (taxpayer) for 
the purpose of computing taxable income, or in gross 
operating income from the properties in computing the 
depletion allowable to the lessee. Thomas v. Perkins, — 
U. S. — [374 CCH 9315] followed. 

(2) In computing the net income of petitioner from 
operation of oil wells, for the purpose of applying the 
50 per cent limitation provided by section 114 (b) (3) of 
the Revenue Act of 1932, in determining the amount of 
depletion allowable, deduction from gross operating in- 
come of intangible drilling and development costs is 
improper, even though such costs have been deducted 
by petitioner from gross income under Article 236 of 
Regulations 77 in computing taxable income. Ambassador 
Petroleum Co. v. Commissioner, 81 Fed. (2d) 474, followed. 

(3) Overhead expenditures, to the extent properly al- 
locable to the production of oil, constitute an expense of 
production deductible from gross operating income in 
determining net income of the operator from the property 
for the purposes of computing the 50 per cent limitation 
on depletion provided by section 114 (b) (3) of the Rev- 
enue Act of 1932.—Rocky Mountain Oil Co. v. Commis 
sioner, Decision 9724 [CCH]; Docket 79421. 








692 THE TAX 


Tax Exemptions, Part [fla 
(Continued from page 668) 


claimed, but the Supreme Court ruled this building 
was taxable. The Court attempted to distinguish 
this case from the earlier case of Town of Ilenderson 
v. Clay County which held that in view of the uncondi- 
tional exemption granted to property of municipal 
corporations, land in another county used as a site 
for a municipally owned power plant was tax- 
exempt even though it also supplied power to pri 
vate citizens. Instead of distinguishing the .lndrews 
case, the Buncombe case flatly contradicts it and 
probably will not be followed in other states having 
similarly worded constitutions. The principles by 
which the courts ought to be guided are well ex 
pressed in the .4ndrews case: ? 


‘“* * * The fact that social, economic and political con 


ditions in this state have undergone great changes since 
the adoption of our present constitution (1868) resultin; 
in an enlargement of the functions of municipal corpora 
tions to meet the requirements of changed conditions would 
not justify a construction of this provision which would 
in effect result in its amendment by the courts and not by 
the people.” 

Unless property acquired by county and municipal 
corporations through mortgage foreclosures and 
settlement of debts is used for some public purposes 
or “exclusively” for public purposes, it will be tax- 
able in the 27 states which do not grant complete 
exemption to all public property. 


Effect of Legal Custody 


if lr IS well settled that placing property or a business 
in the custody of a State or Federal court receiver 
appointed in an action to foreclose a mortgage or wind 
up the affairs of a corporation does not make 1t 
“public” property in any sense of the word; nor does 
it deprive the state, county and local governments 
of their right to tax the property while being held 
in legal custody. Although they cannot enforce such 
taxes by seizure and sale of the property itself, any 
taxing body may assess its lawful charges and then 
apply to the court for an order directing the receiver 
to pay taxes. If funds are available, the courts in- 
variably comply with this request. By the Act of 
June 18, 1934, Congress expressly incorporated these 
general rules into a specific statute applying to the 
Federal Courts. This statute (28 U.S. C. A. 124a) 
provides that: 

“Any receiver, liquidator, referee, trustee or other officer 
or agent appointed by any United States Court, who is 
authorized to conduct any business, or who does conduct 
any business, shall * * * be subject to all state and local 


taxes applicable to such business the same as if stich 


business were conducted by an individual or corporation; 
* ok *? 


The same rules apply in cases where property has 
been seized for violation of the Internal Revenue 
laws imposing excise taxes on distilled liquor: taxes 
may be levied until an unqualified order is entered or- 
dering the property condemned and vesting title in the 
United States. This situation is somewhat different 
from foreclosure and other equity proceedings for the 
reason that upon entry of a final judgment of condem 
nation, the title of the government relates back to 
the time of the offense and all intervening liens 
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are wiped out. For this reason, the courts do not 
order taxes paid pending disposition of such mat- 
ters; after the property is released, however, all ac 
crued tax liens may be enforced.”° 

Several recent cases have decided that appoint 
ment of a statutory receiver for the purpose of 
liquidating and conserving the assets of an insolv 
ent bank does not make such assets tax- exempt. It 
is interesting to notice the difference in priority be 
tween taxes accruing before and those levied afte r 
appointment of a statutory receiver. The provision 
of the Georgia Banking \ct that debts owing by an 
insolvent bank for “taxes” are subordinate in order 
of payment to debts “due the depositors” has been 
construed as referring only to taxes due before the 
hank was taken over for liquidation. Taxes coming 
due thereafter are considered a prior claim as an 
“expense of administration” and must be paid before 
those due at the time of insolvency.” 

Since the Bankruptcy Act of 1898 as amended. 
does not specifically exempt property in the hands 
of a receiver or trustee in bankruptcy, the Supreme 
Court has ruled that it is subject to state and local 
taxation.”§ 
~ 8 Motlow v. State of Missouri (1935), 295 U.S. 97, 55 S. Ct. 661. 


% Tharpe v. Gormley (1934), 48 Ga. App. 731, 173 S. E. Bes 
Kansas City v. Johnson (1934), 70 Fed. (2d) 360. rev’g (1933) 4 Fed. 


Supp. 162; certiorari denied (1934), 293 U. S. 617, 53S. Ct. 208, 7 
L. Ed. 706. 
2% Swarts v. Hamnier (1904), 194 U. S. 441, 24 S.C: 


Fisher’s Concept of Taxable Income 
(Continued from page 647) 


present time regarding the assessment of property 
for tax purposes it is difficult to see how this would 
be an improvement over the present plan. W ho is 
competent to judge the value of the annual services 
afforded by a Rembrandt painting, an antique high 
boy, or a string of matched pearls? 


New Income Tax Schedule 


HE other point deals with the recommended 

schedule for computing the tax. Professor 
Fisher is strongly opposed to the taxation of capi- 
tal gains and to the inclusion of any capital items 
in the computation of income. He says “* * 
capital gains and losses are wholly excluded in the 
proposed schedule. No capital item has any place 
in an income tax.”® Yet he includes as line 5 of 
his proposed schedule “Money borrowed, less money 
lent or paid on loans.” Line 7 of the same schedule 
reads “Money from sales of securities or other 
property, less purchases (including all investments 
made in the year)”, and line 8, “Money from gifts, 
bonuses, bequests.” These are certainly capital 
items which are being run through the income tax 
schedule, and it would appear that item 7 includes 
capital gains. Such gains would be subject to the 
tax if they were spent within the same tax period. 
As a matter of fact, there is no room in Professor 
Fisher’s philosophy for discrimination between capi 
tal gains and ordinary income. If he is to adhere 
to the spendings or consumption concept of income 
it makes no difference where the funds come from; 
the use to which funds are put must determine tax 
liability. 
TOP. cit., p. 380 
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Summary 


ROFESSOR FISHER has shown that the con 

cept of income used in the tax laws is not the 
same as that used in economic theory. He proposes 
a change, apparently very simple, which will bring 
the concept used i in the tax laws into harmony with 
economic usage. But that change would give us an 
entirely new tax—a tax vastly different from, and 
in many ways contrary to, the tax for which tax 
reformers have struggled and for which the people 
have voted for decades. Regardless of whether the 
concept of income used in the tax laws is right or 
wrong according to economic theory, it has been 
adopted and used because of its merits and not be- 
cause of its name. Before any proposal for change 
can be considered the merits and demerits of the 
resulting tax must be examined. If Adam and Eve 
in the Garden of Eden had made the “mistake” of 
calling a horse a cow and vice versa, that would be 
no justification for our attempting to remedy the 
mistake now by using horses in the place of cows. 
We would first have to know whether the horses 
would satisfactorily do cows’ work. Income taxes 
have come to be widely used because it is believed 
that income is the best measure of ability to pay. 
To introduce a new concept of income which dis- 
tinctly is not a fair measure of ability and which in 
many respects is contrary to the popularly accepted 
meaning of income—and to do so under the pre- 
text of clarifying terms and facilitating adminis 
tration—would be grossly unfair to most taxpayers 
and to those who have labored for reason and jus 
tice in our tax sy stem. 


Current Problems of Tax 
Administration 
(Continued from page 645) 


ally in 1873, and would be an excellent first step 
toward the ultimate adoption of the United States 
Code as absolute law. 


Conclusion 


TIE admirable service already performed by the 
Joint Committee and its stafi paves the way for 
the preparation of an administrative code. This new 
task, however, if it is to be worth the effort, would 
involve not merely the assembling and restatement 
of existing law, but a critical and exhaustive study 
of each administrative provision with a view to revi- 
sion whenever it seemed out of harmony with current 
realities. The undertaking would be a tremendous 
one, for in addition to a thorough combing of every 
provision for the elimination of excess verbiage or 
ambiguities, it would entail also a comprehensive 
examination of all court decisions construing present 
provisions in order to insure the retention of existing 
language whenever it was necessary to conserve the 
value of established precedents and avoid the risk 
of running a new gauntlet of litigation. Some co- 
herence might thus be given to a revenue system 
which has been haphazardly grafted onto a structure 
designed to collect mainly such excise taxes as those 
on tobacco and liquor, requiring physical measure- 
ment under the eye of a revenue agent. 
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valuable in many different ways. They instantly 
answer clients’ puzzling questions about the bother- 
some undistributed profits surtax—the effect of 
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Changes in the Minnesota Income Tax 
(Continued from page 655) 


ing the preparation of a simplified form of return for 
incomes on which the tax is less than $10. This 
return must be sworn to by the taxpayer and must 
list gross income, deductions, net income, gross tax, 
credits and tax payable. The Commission may subse- 
quently require detailed returns. This provision 
does not seem practical, as the returns in such form 
will not provide sufficient information to enable the 
Commission to determine whether the income is 
correctly stated. A new clause has been inserted 
in Section 50 prescribing the rules and regulations 
governing the practice of agents and attorneys rep- 
resting claimants before the Commission. ‘This is 
identical with the like provision of the Federal Act. 

Sections 50 to 55 remain unchanged. 

Subsection 56 (a), relating to the disclosure of 
information contained in returns, has been com- 
pletely rewritten. It maintains secrecy with regard 
to information contained in the returns and in ad- 
dition requires information secured by public officials 
from any department of the United States or any 
other state, concerning the affairs of the taxpayers, 
to be kept in the same strict secrecy. 

Section 57, directing the distribution of the rev 
enues derived from the taxes assessed under the act, 
now provides for the payment of refunds and ex 
penses of administration from the proceeds of the 
tax collections prior to the distribution of the bal 
ance to the school districts. Distribution shall be 
on the basis of an amount equal to $10 per child 
between the ages of 6 and 16 years, inclusive, resid 
ing in each district. 


uy 


Christmas Seals 


are here again! 
They protect your home 


from Tuberculosis 





November, 1937 


Analysis of the act discloses two outstanding 
trends; one is the tendency toward conformity with 
the federal practice, and the other is progress toward 
higher tax rates and fewer deductions. 


Great Britain’s National Defence 
Contribution 
(Continued from page O48) 


The addition of the year 1936 for the purpose of 
determining “standard profit” under the Profits 
Standard was made largely as the result of an enormous 
amount of criticism which was leveled against the 
tax due to the fact that many businesses, such as 
iron and steel, coal, rubber, textile, shipping, etc., 
have only recently emerged from the effects of the 
trade depression, and average profits for the years 
1933 through 1935 in the case of such businesses 
would not have been an equitable basis upon which 
to compute “growth of profits.” More especially 
was this true for the reason that these businesses 
would, generally speaking, be those to benefit the 
most from the rearmament program. A strong con 
tributing factor towards the discarding of the original 
National Defence Contribution, however, undoubtedly 
was the excessively complicated method necessary 
to compute the amount of tax payable. 


Basis of Levy 


HE New National Defence Contribution is a 
straight levy on the profits of trades and busi- 
nesses, based upon income tax assessments, as fol- 
lows: Companies, 5 per cent or one shilling in the 
pound; Individuals or Firms, 4 per cent or 9.6d in 
the pound. The tax does not apply to professions, 
offices or employments, and public utilities which 
are subject to statutory restrictions as to prices 
charged, or dividends, are exempt. No computation 
of “capital” is necessary under the new scheme as 
was the case with the original National Defence 
Contribution. Interest on borrowed money is al- 
lowed as a deduction from profits; however, the 
annual value of premises owned and _ occupied 
by the business must be included as “income” 
in computing profits. In this connection, “an- 
nual value” is, broadly speaking, the amount for 
which the premises could be rented if leased to a 
tenant. The tax is definitely limited to five years 
—from April 1, 1937 to March 31, 1942—and this 
is the same period as that in which borrowing is 
authorized under the Defence Loans Act, 1937. Asa 
measure of relief for small businesses, the tax is not 
chargeable where the profits are less than 2000 
pounds ($10,000), and where the profits exceed 2000 
pounds but do not exceed 12,000 pounds ($60,000). 
an abatement is allowed of one-fifth of the amount 
by which the profits fall short of 12,000 pounds. In 
computing the profits of trades or businesses for 
income tax purposes, the amount of the National 
Defence Contribution paid is allowed as a deduction. 
It is anticipated that the tax will produce 25 million 
pounds ($125 million) each full year, or a total for 
the five years of 125 million pounds ($625 million). 





> 
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Court Decisions 


(Continued from page 682) 


be excluded under Art. 331 of Reg. 74. The evidence did 
not substantiate such a claim. 


Taxpayer contended that since the injury occurred prior 
to March 1, 1913, the damages were not taxable under Art. 
331, Reg. 77 which provided that a judgment on a pecuniary 
claim was taxable in the year of recovery “assuming that 
the money * * * would have been income in the earlier 
year if then recovered.” The Court, expressing doubt as 


to the validity of the quoted provision, holds the damages 
taxable. 


The Court overrules the contention that income accrued 
in 1891-1893 when the interference by the Government 
occurred. It is held that the right to the damages became 
fixed at the time the right to appeal from the judgment 
against the United States expired, which was in taxpayer’s 
fiscal year ended January 31, 1930, and the income was 
taxable for that period. Income from a collateral action 
was also taxable in the same period. 

Affirming Board of Tax Appeals decision, 34 B. T. A. 
677.—U. S. Circuit Court of Appeals, Ninth Circuit, in 


H. Liebes & Co. v. Commissioner of Internal Revenue. No. 
8366. 


Husband-and-Wife Transactions—Losses—Deductibility. 
—Husband and wife each owned separate estates of sub- 
stantial proportions, filed separate returns, maintained 
separate bank accounts, etc. When one sold securities for 
the purpose of establishing a deductible loss, the other, 
generally through the same broker, purchased a like num- 
ber of the same securities. Before the purchase was con- 
summated, the seller would transfer the proceeds to the 
bank account of the purchaser to be used for the payment. 
No repurchases were made. It is held that the sales in 
1931 are bona fide, and that the losses sustained are de- 
ductible. 

Affirming, on this issue, Board of Tax Appeals decision, 
32 B. T. A. 1088.—U. S. Circuit Court of Appeals, Second 
Circuit, in Commissioner of Internal Revenue v. Frances E. 


Behan. Commissioner of Internal Revenue v. Thomas W. 
Behan. 


Inheritance Received by Assignment in Debt Settlement 
—Loss.—Taxpayer and his brother were two of the lega- 
tees of the estate of their mother who died in 1918. In 
1919, in consideration for the cancellation of an indebted- 
ness, the taxpayer’s brother assigned his legacy to the 
taxpayer. The assets of the estate were distributed from 
time to time, and except for vacant property of a value of 
$5,090, the last of the assets was distributed in 1924. It 
is held that taxpayer sustained a deductible loss in 1924, 
in the amount of the difference between the original debt 
and the total distributions received from the estate. The 
Court held, further, that it was not necessary to sell the 
remaining vacant property, which appeared to be over- 
valued, before the loss was deductible.—U. S. Circuit Court 
of Appeals. Seventh Circuit. in Commissioner of Internal 
Revenue v. Morris K. Wilson, Gladys Spry Augur, and George 
C. Wilce, Exrs., Estate of John C. Spry, Deceased. No. 5791. 
October Term, 1936, April Session, 1937. 


Interest on Deficiency.—Petitioner was granted an ex- 
tension of time for payment of a deficiency for 1925 taxes 
and provided a statutory bond therefor. It is held that 
although interest during the period of extension is at the 
rate of 6 per cent interest shall be collected for the period 
after the expiration of the extension at the rate of 1 per cent 
per month, no demand being necessary in order to start the 
interest running at the higher rate. District Court erred in 
holding that interest was collectible from the surety at the 
legal rate (7 per cent) from the date on which payment was 
first demanded of it. [Section 404 of the 1935 Act reduces 
the rate to 6 per cent per annum, on interest accruing 
after the date of enactment of that Act, August 30, 1935.— 
Ed.j—U. S. Circuit Court of Apneals, Ninth Circuit, in 
United States v. Albert Rigali and Fidelity & Deposit Co. of 
Maryland. No. 8214. 


Joint Venture—Undistributed Income—Taxability to 
Members.—Where joint venture relationship is held to 
have existed in 1916, decedent’s share of income therefrom 


COURT DECISIONS 695 


was then taxable, although not received until 1928 because 
of litigation.—U. S. Circuit Court of Appeals, Third Circuit, 
in First Mechanics Bank of Trenton, N. J., and James H. 
Ralston, Exrs., Estate of J. Philip Bird, Deceased v. Commis 
stoner of Internal Revenue. No. 5775. October Term, 1935. 


Jurisdiction—Two-Year Period for Suit—Where claim 
was rejected March 22, 1927, and petition was filed March 
21, 1929, but copy of it was not served on the United States 
attorney until March 25, 1929, recovery is barred by ex- 
piration of the_statutory period within the meaning of 
section 3226 R.S. It is held further, that possible objection 
to the maintenance of the suit, on the ground that the pe- 
tition was not served until three days after the expiration 
of the statutory period, was not waived by the defendant by 
the filing of a general denial and the failure to raise the 
objections until more than eight years after the filing of 
the petition.—U. S. District Court, Dist. of Massachusetts, 
in Bates Mfg. Co. v. United States. Law No. 3580. 


Lien of Tax—Transfer of Jewelry—Evidence.—In a suit 
in equity to foreclose a lien for unpaid income taxes of 
decedent for 1917 to 1928, the Government's right of action 
is denied, it being held that its lien on jewelry in a certain 
safe deposit vault was filed subsequent to a transfer by 
gift to another. Presumption that transfer of jewelry was 
fraudulent, and made to defeat Government’s claim for 
taxes due, is overcome by evidence.—U. S. District Court, 
Eastern Dist. of New York, in United States of America v. 
Bank of Rockville Centre Trust Co., Adm., Estate of John M. 
Phillips, Deceased, Corn Exchange Bank Trust Co., Helen 
Phillips Horan, William B. Welsh and Marian M. Cassidy. 
Equity No. 7214. 


Liens—Enforcement.—Defendants in this action were 
Woodbury County, Iowa, and the Board of Supervisors of 
Woodbury County, from whom an amount was due the 
taxpayer for services rendered. Where the “final notice 
and demand,” and the “notice of levy” in respect of tax- 
payer’s liability for 1920, and 1923 to 1927, were addressed 
to the chairman of the Board of Supervisors, individually, 
it is held that they were not binding upon the other mem- 
bers and upon the county since the warrants were neither 
addressed to nor served upon them. The warrants were 
of no effect as against the chairman in his official capacity 
inasmuch as the State statutes provide that the treasurer 
of the county is the only person under the law who has 
the possession and control of the money of the county. 
It is further held that the allegations in the petition were 
not sufficient to show that the moneys due the taxpayer 
were “subject to distraint.” 


Affirming District Court decision.—U. Circuit Court, 
Eighth Circuit, in United States v. J. J. cae etal. No. 
10,844. May Term, 1937. 


Life Insurance Company—Own Building Occupied—Tax 
Results.—Where the rent received from tenants of a build’ng 
owned by a life insurance company, and partly occupied by 
it, is sufficient, after deductions, to equal 4 per cent of the 
book value of the building, the life insurance company is 
not required to add to gross income any part of the rental 
value of the building occupied by it in order to take deduc- 
tions for depreciation, etc., under the 1921, 1924, 1926, and 


1928 Acts. Helvering v. Independent Life Ins. Co., 292 UV. S. 
371, interpreted. 


Reversing Board of Tax Appeals memorandum decision. 


—U. S. Circuit Court of Appeals, Fifth Circuit, in American 
National Insurance Co. v. Commissioner of Internal Revenue. 


No. 8105. 


Losses on Notes—When Deductible.—On the evidence, 
it is held that losses on notes sold in 1929 and 1930 were 
deductible in those years, the notes not having become 
worthless in a prior year. However, inasmuch as the 
Board of Tax Appeals made no finding as to the basis of 
one class of notes, on account of insufficiency of evidence, 
the case is remanded for further proceedings. 


Reversing and remanding Board of Tax Appeals mem- 
orandum decision.—U. S. Circuit Court of Appeals, Second 
Circuit in, C. Ledyard Blair v. Commissioner of Internal Rev- 
enue. The Gladstone Corporation v. Commussioner of In- 
ternal Revenue. 
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Non-deductions—Contributions.—Contributions in 1927 
and 1929 to Worcester Welfare Federation, from which 
petitioner corporation received no direct benefit, are held 
not deductible as ordinary and necessary business expenses. 
—U. S. District Court, Dist. of Massachusetts, in Morgai 
Construction Co. v. United States of America. Law No. 5869. 


Overpayments of Tax—Recovery.—The Court holds that 
taxpayer is entitled to recover that part of an overpayment 
determined by the Board of Tax Appeals which has not 
been refunded, on authority of Goodenough v. U. S. which 
held that appeals to the Board within the time as extended 
lby waivers (represented by bonds filed in connection with 
abatement claims) precluded the necessity for filing refund 
claim, and that furthermore, certificate of overassessment 
amounted to account stated, so that suit brought within six 
years thereafter was timely.—U. S. Court of Claims, in 
Detroit Trust Co., a Michigan Corporation and Bryson D. 
Horton, Exrs., Last Will and Testament of Horace H. Rack- 
ham, Deceased v. United States. No. 42,859. 


Partial Worthlessness of Bonds—Deduction Denied.— 
deduction for partial worthlessness of bonds of a sub- 
sidiary corporation is denied in 1927 where the taxpayer 
failed to write off the loss on the corporation’s books in 
1927, or within a reasonable time thereafter, and failed to 
claim it as a deduction in the return for 1927.—U. S. District 
Court, Southern Dist. of California, Central Division, in 
Santa Monica Mountain Park Co., Ltd. v. United States of 
America. No. 7368-Y. 


Patents—Valuation—Depreciation—Invested Capital.— 
The Circuit Court of Appeals for the Third Circuit having 
held that the value of a patent for the purpose of compu- 
tation of depreciation for 1927 was $455,000, that value is 
allowed as a basis for depreciation in the computation of 
income tax for 1919. District Court denies its jurisdiction 
to review the question of the value of the patent as in- 
vested capital for the purpose of the excess-profits tax for 
1919, the Commissioner having allowed special assessment 
for that year under Secs. 327 and 328 of the 1918 Act.— 
U. S. District Court, Eastern Dist. of Pennsylvania, in 
American Chemical Paint Co. v. Blakely D. McCaughn, U. S. 
Collector of Internal Revenue, First Collection Dist. of Penn- 
svivania. No. 11,030. September Term, 1924. 


Percentage of Depletion under 1928 Act—Bonus Pay- 
ment.—Whiere the record establishes the fact that, although 
the only income of the lessor from the leased oil and gas 
property in the taxable year was the bonus received on 
execution of the lease, there was a reasonable expectation 
of substantial income in the future from royalties, it is 
held that the mere fact that the probable amount of such 
future royalties has not, and possibly may not, be deter- 
mined until after active development of the property is 
under way, does not entitle the lessor to treat the bonus 
as a return of capital to the extent of the full recoverable 
cost of the property, since such allowance under the show- 
ing made would be unreasonable. It is held, further, that 
under such circumstances, the reasonable allowance for 
depletion, considering the peculiar conditions of the case, 
which is all that is permitted by the statute, is 27% per 
cent of the bonus as conceded by the Commissioner. 
“* %* * the taxpayer must fail in the absence of the show- 
ing on its part of the amount of the depletion to which it 
would be entitled under the rule it invokes, and therefore, 
must be content with the allowance by the Commissioner 
under the alternate rule—27'4 per cent.” 

Affirming Board of Tax Appeals decision 34 BTA 87.- 
U. S. Circuit Court of Appeals, Ninth Circuit, in F.-K 
Land Company v. Commissioner of Internal Revenue. No. 
8383. 


Real Estate Taxes—Accrual.—State and county taxes on 
real property in Milwaukee, Wis., accrue on the day the 
tax roll in which they are extended is completed and de- 
livered by the local tax commissioner to the local treasurer 
with his warrant for collection of such taxes annexed there- 
to. In the case at bar, although the 1929 real estate taxes 
were assessed on a valuation as of May 1, 1929, they did 
not accrue and become a lien on the property until De- 
cember 9, 1929, when the tax roll in which they were ex- 
tended was completed and delivered by the Tax Commissioner 
of the City of Milwaukee to the City Treasurer with his 
warrant for collection of such taxes annexed thereto. In 
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the instant case, the taxpayer, having purchased the real 
property in question on August 1, 1929, claimed only five- 
twelfths of the 1929 taxes ultimately paid as a deduction 
from 1929 calendar-year income on the accrual basis, which 
deduction the Court holds is allowable—U. S. District 
Court, Eastern Dist. of Wisconsin, in The Securities Com- 
pany of Milwaukee, Inc., (Formerly First Wisconsin Com 
pany) v. United States. Civil Docket No. 4739. 


Realty Sales—Loss Deductions.—Inasmuch as the sales 
by the taxpayer of certain realty did not involve “trans 
actions entered into for profit,” no deduction for loss was 
allowable under Sec. 23 (e) (2) of the 1928 Act. The 
realty was purchased with a view to lending it to a chari- 
table institution rent free, and the two properties (except 
for a small part of one which was used as the taxpayer’s 
residence) up to the time of their sale to the institution 
were so loaned.—U. S. District Court, Southern Dist. of 
New York, in Lucy Sprague Mitchell v. United States of 
America. Law No. 64-331. 


Repealed Dividend Tax under NIRA.—The dividends in 
this case, having been declared prior to the effective date 
of the Act, were not taxable. The dividend resolution, 
passed on March 10, 1932, provided for an annual dividend 
“to be paid in equal quarterly payments and to be paid at 
the rate herein stated, until otherwise ordered by the Board 
of Directors.” “Said resolution remained in effect through- 
out the period involved in this litigation,” and “no other 
action was taken by said Board of Directors during said 
period relative to the declaration of dividends.”—U. S. Dis- 
trict Court, Southern Dist. of California, Central Division, 


in Southwestern Portland Cement Co. v. United States. No. 
7244-H. 


Sale of Partnership Assets—Cost v. Value—Burden of 
Proof.—W here partnership assets, including good will were 
sold in 1923 at a price in excess of cost but less than 
March 1, 1913, value, it is held that under the provisions 
of Sec. 202 of the 1921 Act, no gain or loss was realized 
hy the partners. 

March 1, 1913, value is not prima facie evidence of cost, 
and taxpayer has the burden of proving cost to establish 
a claimed loss. 

In a suit for refund, evidence may not be received on 
an issue entirely different from the grounds set forth in 
the claim for refund.—U. S. District Court, Southern Dist. 
of New York, in Rose H. Newman and Mortimer H. Hess, 
Exrs., Last Will and Testament of Abraham L. Newman v. 
Frank C. Bowers, Exrs. Estate of Frank K. Bowers, Deceased 
law 50-187. 

Tax Recovery Precluded—Form 870.—Where tax lia 
bility for 1932 was compromised, and a waiver and consent 
agreement (Form 870) was executed with respect thereto, 
tax recovery is precluded.—U. S. District Court, Southern 
Dist. of New York, in Frank V. Baldwin v. Joseph T. Higgins. 


Waiver — Execution Where Successor Corporation. — 
Waiver executed by the Magna Oil and Refining Company 
on behalf of and as successor to the A-1 Oil and Gas Co. 
in which the former had acquired all the stock, and to the 
husiness of which it succeeded, was valid. Taxes collected 
from the transferee were assessed within one year after 
the expiration of such waiver (held to have extended the 
assessment period against the transferor), and were, unde~ 
the provisions of Sec. 280 of the 1926 Act, timely assessed 
and are not recoverable.—U. S. Court of Claims, in Don 
C. Bothwell and George N. Davis, Receivers of the Magna Oil 
& Refining Co. v. The United States. No. 42,812. 


Waiver of Overassessment—Timeliness.—Taxpayer pre 
sented evidence to indicate that it had filed a timely 
waiver with respect to an overassessment for 1917. Before 
the expiration of the statutory period as extended by the 
waiver, taxpayer filed a claim for refund. Thereafter, and 
hefore May 1, 1929 (end of limitation period for perfecting 
refund claims, pursuant to T. D. 4266), taxpayer filed a 
supplementary claim. The latter claim was filed before the 
rejection of the one it sought to perfect. The Court, in 
overruling the Government’s contention that absence of 
the waiver from Commissioner’s file indicates lack of proot 
of filing, holds that waiver was timely, and allows recovery. 
—U. S. District Court, Northern Dist. of Ohio, Eastern 
Division, in The General Fireproofing Co. v. The United 
States of America. Law No. 17,069. 








